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r | AHE able President of this University, the presiding officer 
of this meeting, has stated that our purpose is to 
determine whether or no the proposed Covenant pro- 

motes, or has a reasonable chance of promoting, the purpose 

toward which it is aimed, and second, whether it is in con- 
sonance with the traditions and policies and high ideals of 
this country. 

Now, I take it that the particular theme that has been as- 
signed to me in the discussion this morning is a little smaller 
than that, considerably smaller than that. As stated on the 
program, it is “ The Relation of the Covenant to Recent 
International Cooperation.” That calls not for an argument 
but for a narrative. Whatever your opinions may be upon 
the question that is so important to the people of this country 
and the people of the world, you may be interested in an 
entirely informal talk upon the relation of the Covenant as 
drafted to the international cooperation that went on during 
the war. 

Perhaps, however, I should say that I think there is some 
misconception as to the purpose of the Covenant. We have 
heard a great deal in the last few years—ever since the Euro- 
pean War started—about this being the last war. The Prime 
Ministar of England, when he announced the armistice to the 
House of Commons on the afternoon of the 11th of November, 
said: “I hope we may say that thus, this fateful morn‘ng, 
came an end to all wars.” I confess that such a statement calls 
for a greater degree of optimism and a greater degree of 
faith than I have. I doubt very much whether we are at the 
end of wars. Moreover, I feel that any responsible statesman 
that formulates a policy of national defense upon the theory 
that there are to be no more wars will not be taking proper 
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care of his own nation. But I do think that it will be a very 
great shame to the people of this generation if they cannot do 
something to reduce the chances of war. I think it will be a 
betrayal of a great many men who have died if this gener- 
ation does not do all that it can to prevent a repetition of 
the world catastrophe under which we have been living for 
almost five years. 

But we are not going to make headway unless we frankly 
recognize the nature of the problem. For almost five years 
we have heard a lot about plans for making war impossible. 
I think the people of this earth can make wars impossible when 
they want to do so—when they are willing to pay the price! 
We must not expect to get anything worth while for nothing. 
I do not think that the people of the world want to pay the 
price. Moreover, I do not think that they ought to pay the 
price! That may startle you. We speak of “ peace ”’ in a loose 
sort of way. What do we mean when we say that we want uni- 
versal and perpetual peace? Mr. Spencer Wilkinson, in an 
able book which some of you may know, says that we use the 
word “ peace” in at least three different meanings. In the 
first place, it may mean peace of mind, the peace of Marcus 
Aurelius, the peace of the New Testament. That kind of peace 
pretty much depends upon the one that wants the peace. In 
the second place, we may mean by the word “ peace” the 
absence of strife with other members of the same state. When 
we say that we desire peace in that sense we mean that we 
desire to live rationally with our neighbors, that we want them 
to do justice to us, and that we want to do justice to them. 
It is hardly too much to say that it is the primary purpose 
of the state to create and preserve that kind of a peace. But 
there is a third sense in which we use the word “ peace; ” that 
is, to describe the absence of warfare with another state. When 
we talk about wanting perpetual and universal peace we gener- 
ally mean that we want this third kind of peace, that we want 
to do away with armed, legalized conflict between organized 
states. 

Now, do we want “ peace”’ in the third sense at any price? 
I doubt if we want it at the price of peace of mind. 
Obviously, we do not want it at the price of domestic peace 
within the state. There was absence of warfare between organ- 
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ized states for a while during the dominance of Rome. For 
a short time there was what might be called universal peace; 
but it was a peace of force, it was a peace at the expense of 
liberty. It was order imposed by a central authority, and this 
order was at the expense of the liberty of the local communities. 
For three hundred years and more we have been getting further 
and further away from that kind of a peace, and one of the 
great things that they are doing at the Peace Conference at 
Paris to-day is to destroy the tag ends of that old Roman 
peace. One of the main jobs of this Peace Conference is to 
disentangle the dead fingers of the Hapsburg family from the 
central part of Europe. The Peace Conference is making 
five or six new states between Russia and Germany. Here- 
tofore there has been considerable order in the area covered 
by these new States, but there has been very little liberty. 
They are destroying the remnants of the Roman peace in that 
part of the world because peace bought at the expense of 
liberty is too expensive a thing. 

This is a very important thing to remember. In fact, 
I do not believe that we can have any intelligent discussion 
of this Covenant without realizing that the document does not 
create a world-state. The world is not ready for a world-state. 
The world is not ready for an international police force. 
An international police force that is strong enough to keep 
order in the world will be strong enough to impose injustice. 
The power to command that international police force will 
have to be given to some one. To whom are we to give it? 
To the United States? To England? To France? I do not 
believe that there is any responsible statesman in the world 
that believes to-day that the people of the world are ready 
for a world-state. Moreover, if you read the document care- 
fully, I do not think you will find that it does create a world- 
state. Like most documents which are the result of agree- 
ment, it shows its complex origin. In more than one place its 
form is the form that might be used in the creation of a world- 
state, but its substance is the substance of an international 
convention ; and it is the substance with which we are mostly 
concerned. I believe that the plans fot a world-state which 
the seers have been making for more than three hundred years 
had very little influence on the substance of the document. I 
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believe that the document is the direct outgrowth of The 
Hague Conferences and of the international bodies that were 
formed during the war. And my purpose to-day is to tell 
you just a little about some of those international bodies and 
about the way that they worked. 

In the earlier years of the great war, Great Britain, France 
and Russia were compelled to carry on what practically 
amounted to three separate wars against Germany. The three 
great states had different types of munitions, separate supply 
systems, separate military command. When Italy came into 
the war she added a new type of munitions, another independ- 
ent supply system and another independent command. It has 
always been difficult for an alliance properly to coordinate 
and exercise the joint strength of its members. When the 
inner history of this war has been written, it will be disclosed 
that it has been no exception to wars carried on by alliances. 
When they were trying to get a unified military command, 
Mr. Lloyd George made a statement in the House of Commons 
which showed how difficult cooperation among allies is. He 
stated that he was ready to agree with the witty Frenchman 
who had said some weeks before: “ I have about decided that 
Napoleon wasn’t very much of a soldier. He never had to 
fight against anything but an alliance.” Now, that statement 
is a fairly good picture of the way responsible statesmen looked 
at the question of cooperation. 

In modern warfare a supply system stretches literally to the 
ends of the earth. The Allied governments were necessarily 
in active competition for raw materials, without which they 
could not successfully wage the war. Cruel experience taught 
the Allies the lesson of cooperation; German strength com- 
pelled them to put the teaching into practice. At first, co- 
operation was necessary to reduce the great financial burden 
imposed upon the Allied governments by the rapid advance 
in prices resulting from competitive buying. When the Ger- 
man submarine campaign reached its climax in the spring of 
1917, the scarcity of shipping necessitated a much closer co- 
operation. It was no longer a question of what things cost, 
it had become a question of whether the necessary materials 
and food could be obtained at any price unless the several 
governments arranged to bring those commodities from the 
nearest source of supply. 
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In 1916 and 1917, a body known as the Wheat Executive, 
upon which England, France and Italy were represented, 
was formed. This body met in London; it made programs 
of the cereal needs of the three countries and determined the 
source of supply from which the needs of each country should 
be met. The principle of the Wheat Executive was that each 
of the partners was to submit to the others cereal programs 
for criticism, the belief being, and the result proving, that if 
each country knew the sacrifices that the other countries were 
making, friction in waging the common war could be avoided. 
The programs having been made, the Wheat Executive also 
undertook to carry them out. To this end it created a common 
buying organization. Great Britain from the beginning had 
made allocations of tonnage to France and Italy. After the 
Wheat Executive was formed she continued to furnish the 
tonnage necessary to transport the agreed cereal requirements. 

After America’s entry into the war an Inter-Allied confer- 
ence was held in Paris in December, 1917. This conference 
adopted a much more comprehensive plan for dealing with 
the whole problem of imports from one country to another. 
It must be remembered that at this time it had become apparent 
that the vital problem of the war was the marshaling of the 
resources of the states opposed to the Central Powers in such 
a way that they could be brought to the point of contact with the 
enemy before it was too late. There was known to be a 
limited supply of materials and of maritime transport. The 
aggressive submarine campaign of the Germans was making 
the shipping situation more critical each month. The Paris 
Conference of December, 1917, realizing that waste by one 
state of any of its merchant tonnage was a weakening of the 
united war effort and, therefore, an injury to the whole Allied 
cause, struck out on a bold, new plan. This plan did not con- 
template a pooling of tonnage under a single direction. In 
fact, as the record shows, such a proposal was made and re- 
jected, partly because the Allies with tonnage would not dele- 
gate the absolute power to dispose of it, and partly because it 
was believed that such a plan would not lead to administrative 
efficiency. The plan adopted contemplated a complete inter- 
change of information upon which, it was expected, joint action 


could be taken. Tonnage was to be allocated upon the general 
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principle that there should be a reasonably uniform standard of 
adequacy both as between commodities and countries. It was 
recognized that the main difficulty was to get the facts as to 
the imports necessary, and that these facts could be secured 
best by Inter-Allied bodies, the members of which would sub- 
mit the import programs of their respective countries fully and 
frankly and invite friendly criticism thereon. Because of the 
shortage of shipping, it was contemplated that the total pro- 
grams of imports thus made would be balanced against the 
total available shipping and necessary adjustments made to 
bring the requirements, if possible, within the carrying power 
of the ships. 

Pursuant to the action of the Paris Conference quoted above, 
the Allied Maritime Transport Council was formed in Febru- 
ary, 1918. Its chairman, while sitting in England, was Lord 
Robert Cecil, and while sitting in France, M. Etienne 
Clementel. As rapidly as possible thereafter, program com- 
mittees, covering the whole range of imported commodities, 
were constituted, an existing committee being used if one had 
theretofore been organized. 

The way it worked in practice was something like this: Italy 
would come in and say: “ We need so much coal.” France 
would say: “ Italy doesn’t need that much coal.” You see, 
if Italy got all the coal she wanted, France would not get all 
she wanted. France would then say how much coal she 
wanted. Italy would say: “ France doesn’t need that much 
coal.” Then the committee would balance all those claims, 
one against the other, adjusting the differences, just as you 
would adjust differences in the ordinary affairs of life, but 
starting out with the realization that the essential thing was to 
first get the facts. Instead of dealing at arm’s length through 
the usual diplomatic channels, an expert from each govern- 
ment would be in a position to criticize the demands of the 
other governments, and, in turn, to receive their criticism. 
Many of the misunderstandings which resulted from incom- 
plete facts were avoided. When the detailed program was 
agreed upon, a government was better able to curtail its re- 
quirements because of accurate knowledge of the sacrifices 
made by the other governments. 

It was never contemplated that the Allied Maritime Trans- 
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port Council should control the various program committees. 
Inasmuch, however, as ships were the limiting factor, it was 
essential that, when the various committees had reduced their 
programs so far as in their judgment seemed possible, there 
should be further reduction if the total programs exceeded the 
amount of transport available. This resulted in the Allied 
Maritime Transport Council receiving the programs of all the 
program committees and making adjustments to bring the 
supplies within the carrying capacity of the ships. Moreover, 
it was not only the programs of the Allied countries that were 
dealt with. By means of control of the sources of supply, a 
very real control was exercised over neutrals. An effort was 
made to ascertain their needs and to see that those needs were 
supplied as equitably as possible, having in view the world 
shortage and the conflicting needs of Allies and of other 
neutrals. 

It must be borne in mind that the representatives of the 
various governments on the Program Committees or the Allied 
Maritime Transport Council did not have power finally to bind 
their respective governments. To have given them such a 
power would have enabled them to control absolutely the 
economic order of the world. Even under the pressure of war, 
the governments were not willing to confer such a power upon 
a representative on an international board, on which he might 
be outvoted. The decisions as to what should be imported, 
where it should be imported from, and what ships should be 
used to carry the imports, were all, however, decisions which 
depended largely upon the facts. The finding of the fact, 
therefore, if correctly presented, tended more and more to 
make the decision. Many newspaper references to the Allied 
Maritime Transport Council and the Program Committees, 
and some books and magazine articles, have given the im- 
pression that they were international bodies controlling the 
vital supplies of life. This is not accurate. The control was 
a national control, dependent upon control of sources of supply 
and of shipping, embargoes on imports, the control of bunker- 
ing privileges and any other measure which any of the gov- 
ernments had put into force during the war. The inter- 
national bodies referred to above were fact-finding bodies, 


meeting for international counsel in order to determine by 
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unanimous agreement how the various national controls should 
best be exercised in order to win the war. Each government 
settled its own problems, but its manner of exercising its 
control was greatly affected—especially in the European coun- 
tries which had been longer in the war—by the findings of the 
Program Committees and the Allied Maritime Transport 
Council. 

After the programs were agreed upon by the several govern- 
ments, they could be carried out severally or by a common 
executive as the exigencies of each case might require. These 
executives were located at the point where they could operate 
most efficiently. Prior to our entry into the war, most of these 
executives were located in London. The Nitrate Executive, 
however, was located in Washington and when the war closed, 
an arrangement already had been made by which the Hides 
and Leather Executive should be transferred to Washington. 
It is probable that if the war had lasted much longer the Food 
Executive also would have been transferred to Washington. 

To illustrate the wide range of subjects covered by these 
Inter-Allied bodies a few cases may be cited. Prior to the 
war wheat from India went through the Mediterranean to 
England, passing on the way wheat going from the United 
States to Italy. Under the Wheat Executive and the Program 
Committees, wheat from India stopped at Italy and the cor- 
responding amount of wheat that would have gone from 
America to Italy went to England or France. This was not 
only a saving of ships but an avoidance of an unnecessary sub- 
marine risk in the dangerous western Mediterranean. Eng- 
land’s oil-supply had come in very large quantity from the 
oil-fields of the Orient, in which her merchants had an inter- 
est, especially from Burma, Borneo and Sumatra. American 
oil companies had built up a large market in China and were 
carrying oil from the Atlantic seaboard to China. A re- 
routing, which was about to go into operation when the armis- 
tice was signed, was arranged through the Petroleum Con- 
ference, by which the American oil should go to England and 
the oil from the Far Eastern points should go to China. Early 
in 1918, Italy was desperately short of coal. Through the 
Allied Maritime Transport Council an arrangement was made 
by which coal was sent from southern France to Italy, partly 
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by an all-rail route and partly by rail to Marseilles and then 
by ship to Italy. To take care of the coal needs of France, 
which would have been seriously imperiled by this diversion 
of coal to Italy, large shipments of Cardiff coal were sent 
across the Channel to the northern French ports. The March 
21st drive of the Germans precipitated a very serious coal 
question. The principal coal-supply of France was in what 
is called the Pas de Calais district. The German military 
success not only reduced the output of the mines in this 
district, but—what was more serious—prevented the carrying 
of coal from this district to the south of France because of 
the interruption of traffic on the main railway line to the 
south. An arrangement was, therefore, made by which the 
English army satisfied its coal needs from the French coal- 
mines in the northern district, and English coal was sent by 
ships to the more southerly ports of France to take the place 
of the coal which otherwise would have come from the Pas de 
Calais district. The whole theory of the Allied Maritime 
Transport Council was that, because of the pressure of war 
upon material and man power, it was the duty of all the states 
fighting against Germany to ascertain what were the para- 
mount war needs and how those needs could be satisfied by 
the least consumption of material and the least waste of man 
power. It was really a world-wide application of the doc- 
trine of “ Goods and Services” which the War Savings Com- 
mittees in both England and the United States have made 
familiar to millions of people. 

When one examines carefully the structure of the Inter- 
Allied committees which the war forced upon the United States, 
Great Britain, France and Italy, certain results stand out 
which may well be remembered: 


(1) Even when the Allies were fighting for their lives it 
was not possible—nor was it deemed desirable—to bring about 
any arrangement by which their resources could be merged 
under a single control. 

(2) As long as the Allies had the strong common purpose 
of winning the war the questions about which they differed 
were largely questions of fact. Inter-Allied bodies to ascer- 
tain the facts were, therefore, of the greatest value in securing 


intelligent and united action by the responsible authorities. 
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(3) A permanent secretariat with members from all of the 
states concerned whose business it was to get the facts and col- 
late them for responsible ministers in close touch with the home 
governments, was found to be an effective way of getting ready 
acceptance by the governments of a common plan of action. 


The plan which I have outlined was a frank recognition of 
the fact that the separate Allies were separate states—that they 
could not merge their state management. They were forced 
to rely upon frank exchange of facts as the basis of cooper- 
ation. The principle that they adopted was really the prin- 
ciple of unanimous agreement. It is important to remember 
that for the last year and a half of the war it was upon the 
principle of unanimous agreement that the economic side of 
the war was waged; and I do not think it is any exaggeration 
to say that that was the only period during the war that any 
real cooperation, from the economic point of view, was 
attained. 

Lord Robert Cecil was the chairman of the Allied Maritime 
Transport Council. He worked on international cooperation 
for eighteen months. It is not too much to say that he had 
more to do with the economic cooperation of the Allies during 
the last eighteen months of the war than any other living man. 
So far as he has had any influence in the preparation of the 
proposed Covenant for the League of Nations—and I judge 
from the newspaper reports that he has had considerable in- 
fluence—I think he has used that influence to keep the Cove- 
nant from calling upon the states of the world to promise 
more than they could be expected to perform. 

If international good faith is to be promoted in the world, 
if the plighted word of a nation is to remain a sacred thing, 
it is very important that nations should not promise more 
than they may reasonably be expected to perform. Moreover, 
a slight promise may tend to keep the peace much more than 
an onerous promise. Just about a year ago one of the lead- 
ing statesmen of Great Britain said to me: “I want to see a 
League of Nations in which the promises which each nation 
makes are so slight that no Prime Minister would dare break 
the promise for fear of affronting the moral forces of his own 
country.” That is asound principle. The stronger you make 
the promises the easier it is for the leader of a nation to break 
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them. If a nation promises to go and talk difficulties over 
before fighting, it is likely to do it. If, however, it agrees 
to abide by a majority vote it is very easy for a leader to say 
that the cards are stacked against him, that if he goes to the 
meeting he will be out-voted, and that it will be national suicide 
to attend. Many responsible statesmen in Europe think that 
if we had had a secretary of The Hague Conference, this war 
would not have occurred. If a permanent secretary had ex- 
tended the invitation for a conference which Lord Grey ex- 
tended, it would have been hard for Germany to decline. 
We might well have had another war later on, when Germany 
believed herself strong enough to beat England, but it is pos- 
sible that we might have avoided this war at this time. That 
opinion may or may not be correct. The French have always 
felt that if there had been anybody in Great Britain able to say 
that she would go in on the side of the Entente, the war would 
have been avoided. But whether or no that be correct, the 
principle is sound that you must not make promises beyond 
those that a nation is ready to perform. 

The rule of unanimity of action—which has been criticised 
as a rule which renders the whole scheme impracticable—runs 
all through this Covenant. There are certain exceptions, to 
which doubtless other speakers will call your attention. The 
unanimity rule comes from The Hague Conferences, it comes 
from the experience of cooperation during the war. It is a 
recognition of the strong national aims of all the states, it is a 
recognition of the fact that practically every state in the world 
considers its most important problem to be to preserve justice 
and peace within its own borders and work out its own national 
problems. No state wants to give up the right to run its own 
affairs. I have heard many people talk in this country as 
though the European nations wanted to create a world-state in 
order to secure America’s strength. Why, my friends, the 
national feeling of the states of Europe is just as strong as our 
own national feeling. In fact, until this war came, most 
students of history would have told you that it was much 
stronger, based upon the fact that we are made up of so many 
races. When you hear people say that they want a world-state, 
when they say that they want to spread a government like ours 
over the whole earth, ask them what is to be the relation of 
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the central government to the local government. Who is to 
govern the governors? 

Will such a world-state ever come? Perhaps some day! 
But it will come when majorities and minorities are so 
sympathetic that the minority will assent to the majority from 
conviction rather than from fear. If the minority submits to 
the majority only through fear, it is a peace of force as much 
as was the Roman peace. Wecan’t get away from the fact that 
this whole problem goes back to human nature. We have been 
a great many thousands of years building up the kind of states 
we have got, states in which it is roughly true that the 
minority assent to the majority, because they have enough 
in common with the majority to desire to be ruled by a ma- 
jority vote. It is not an easy thing for men to cooperate with 
each other. It is not a very easy thing for President Wilson 
to cooperate with the Senate, or for the Senate to cooperate 
with President Wilson. How much more difficult it would be 
for either of them to cooperate with the Chinese! 

Now, I think I have almost used up my time. I should like 
to talk to you about Article X and about the Monroe Doctrine, 
but that is not in my topic. Most people have talked or written 
about Article X as an absolute guarantee of boundaries. I do 
not so read it. It is not an unqualified guarantee of boun- 
daries, it is a guarantee against external aggression. I hope 
that during the rest of this discussion some consideration will 
be given not only to the word “ external ”’ but also to the word 
“aggression.” I also hope that there will be some discussion 
today of the Monroe Doctrine. When we finally make up our 
mind what we want to do about the Monroe Doctrine, I hope 
we will feel sure enough of the rightness of our rights to be 
willing to discuss the matter with other people. I look upon 
the Monroe Doctrine as fundamentally a great problem of 
national defense. Other nations have similar problems. Italy 
has her Fiume problem. For over a hundred years England 
looked upon the non-fortification of Dunkirk as a problem of 
her national defense. There are certain problems of this gen- 
eral type that nations at the present stage of the world’s opinion 
may feel that they have to decide for themselves. Even if 
they take that position, however, they ought to be sure enough 
of the rightness of their rights to be willing to delay a bit while 
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they talk such problems over with their neighbors. With men, 
as with children, it is a good thing when angry to count one 
hundred. I, myself feel that no nation is big enough, or 
strong enough, or perfect enough, to justify a policy of declin- 
ing to talk over its differences with other nations before it 
fights. 

I hope the Covenant will be adopted. I hope it will be 
adopted because of the little that it attempts to do. I hope 
it will be adopted because it is in essence a reérganized Hague 
Conference, with regular meetings, and a permanent secretariat, 
and powers largely advisory. 

I should be very glad to see an interpretive declaration 
adopted by the Senate—not a conditional acceptance—but an 
interpretive declaration of what America understands the 
document to mean. If there is any senator who thinks that a 
world-state is created, I should like to see in that interpretive 
declaration a statement that there is no intention of creating 
a world-state. I should hope that the President and the 
United States Senate might be able to agree upon the exact 
terms of such an interpretive declaration. If we are looking 
forward to a new world with everybody cooperating with 
everybody else, I should like to see us try first whether we 
can get some close cooperation between the President and the 
United States Senate. Without criticising either of them, I 
take the liberty of suggesting that neither side has as yet done 
enough along this line. 

In this talk I have tried to keep within my topic. As some 
of you may know, I have ventured to set out more fully in an- 
other place some thoughts upon the meaning of the Covenant 
and the purposes aimed at by its draftsmen.* I am conscious 
that today I have touched only upon one phase of the sub- 
ject. I am conscious that some of those who are to speak after 
me will disagree with what I have said. I quite understand 
that many people look upon this Covenant as a coercive docu- 
ment and fear that as a result of coercion very dire things 
will fall upon this country. I have no quarrel with such 
people. There are many men of many minds in the world; 
there are many men of many minds in this country of ours. 


1 The Society of Free States, by Dwight W. Morrow. Harper & Brothers, 
N. Y., 1919. 
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I see very little that is coercive in the Covenant, and that little 
is so hedged about with restrictions that I think the main 
reliance that can be put upon this Covenant to reduce the 
possibility of war must be in the fact that it will create a great 
clearing house through which accurate information may be 
obtained. It is easy, however, to see in the same words very 
many different things. For that reason I think we cannot 
have too much public debate as to the purposes and effect of this 
proposed new international arrangement. I was asked the 
other day to sign a paper urging the Senate to adopt the Cove- 
nant promptly. I was unwilling to sign such a paper. I do 
not want to add even the small influence of a single man to 
shutting off any debate upon this important document. I think 
it is vital that the people of the United States should under- 
stand their international obligations. 

One thing we may all agree upon. The motives of the pro- 
ponents or opponents of the Covenant are of very little im- 
portance. Surely, it is the duty of all reasonable men to avoid 
the assumption that those on the other side have motives less 
disinterested than their own. What does it avail to say that 
the President is promoting the League in order to become 
president of the world? Is it not equally bootless to accuse 
members of the United States Senate of opposing the Covenant 
from partisan motives? Whatever may be true of other races, 
the Anglo-Saxon race has not yet found any method of dis- 
covering political truth or error that compares with courteous 
controversy in public. By all means, then, let us have the 
fullest discussion in the United States Senate, in the press, in 
the pulpit, in the schools and in all public meeting places. 
The temper of that discussion will be a great test of our 
capacity as a self-governing people. Will we be able to keep 
in mind the advice of Alexander Hamilton, in the first number 
of the Federalist? “In politics, as in religion, it is equally 
absurd to atm at making proselytes by fire and sword. 
Heresies in either can rarely be cured by persecution.” 
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THE POTENTIALITIES AND SIGNIFICANCE OF 
THE LEAGUE OF NATIONS COVENANT 


KEY PITTMAN 
U. &. Senator from Nevada 


Murray Butler, in his statement to the effect that, while 

he hopes that the covenant of the league of nations 
will be adopted, he would have written a very much different 
instrument had he been intrusted with the responsibility, sug- 
gests to my mind a very pertinent thought. It is but natural 
that statesmen should differ not only with regard to the ex- 
pression of an idea, but as to the plan and procedure involving 
any revolutionary undertaking. Such was the experience of 
the framers of our Constitution. Benjamin Franklin, near the 
close of our Constitutional Convention of 1787, read a state- 
ment expressing his views with regard to the adoption of the 
Constitution. He then said, in part— 


TT: distinguished chairman of this meeting, Dr. Nicholas 


In these sentiments, sir, I agree to this Constitution, with all its faults, 
if they are such; because I think a general government necessary for us, 
and there is no form of government but what may be a blessing to the 
people if well administered; ...I doubt, too, whether any other con- 
vention we can obtain may be able te make a better Constitution. For, 
when you assemble a number of men to have the advantage of their joint 
wisdom, you inevitably assemble with those men all their prejudices, their 
passions, their errors of opinion, their local interests, and their selfish views. 
From such an assembly can a perfect production be expected? 


This, undoubtedly, expresses the thoughts of many of the 
framers of the covenant of the league of nations and of the 
members of the United States Senate who will be called upon 
to ratify the treaty that embraces the covenant. 

How much more difficult it must have been to bring about a 
unanimous agreement between the members of the peace con- 
ference composed of many different races, speaking different 
languages, raised in different environments, and trained in dif- 
ferent schools of thought. Even in our own Congress, notwith- 
standing a grave demand and most serious effort to pass a law 
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for the development of our mineral resources, we have, during 
a period of four years, found it impossible to draft a bill that 
would meet with the approval of a sufficient number of United 
States senators to insure its enactment. It is remarkable that 
the peace conference was able to draft any covenant that could 
meet the unanimous approval of that peculiarly constituted 
body. There can be little doubt that the covenant in its pres- 
ent form is the most definite and reasonable agreement that can 
be reached. 

There are three kinds of leagues of nations that have been 
under consideration by statesmen throughout the world, and 
very probably by the peace conference. The plans of these 
leagues of nations differ chiefly in the power that may be ex- 
erted to compel compliance with their covenants. They may be 
designated as the conservative, the radical, and the compromise 
plans. 

The conservative plan carries with it no power of enforce- 
ment other than public sentiment. It means little more than the 
adoption of our present arbitration treaties by the peace con- 
ference. Under this plan, as under our present arbitration 
treaties, any nation may decline to arbitrate without bringing 
upon it any punishment by other nations. Under the exceptions 
and reservations included in all such treaties, for instance, that 
a nation is not required to arbitrate matters affecting its 
“honor” or its “ vital interests’, any nation may find an ex- 
cuse to avoid the purpose of the treaty. In other words, the 
matter of arbitration is entirely optional with the contracting 
parties, and either party to the contract may withdraw under 
these broad exceptions and reservations. While these treaties 
have accomplished good and have been the means of settling 
many disputes of minor consequence, they have no binding 
effect upon any nation which seeks war and in these cases are 
not only useless but deceptive. 

The radical plan proposes the enforcement of the provisions 
of the covenant by armaments under the direct control of a 
league of nations. This plan was favored by many of the 
French statesmen and probably by the delegates of the French 
Republic at the peace conference. Under this plan a power 
would have been created which would have had many of the 
attributes of government and might have, with much reason, 
been characterized as a supergovernment. 
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The compromise plan, while denying the right to the league 
to raise armies and control and direct armaments, except with 
unanimous consent of all of the governments, does provide for 
the enforcement of the terms of the covenant through the com- 
bined moral, commercial, and economic forces of the govern- 
ments that are members of the league. The covenant adopted 
by the peace conference embodies and exemplifies the com- 
promise plan. 

In view of the wide divergence of opinion, is it not wonder- 
ful that any compromise plan could have been agreed upon? 
And is it not dangerous to open up again the whole matter 
for discussion, reconsideration, and further action bya peace 
conference? At the time that the covenant of the league of 
nations was adopted the consciences of nations, chastened by 
the horrors of war, were ready to make concessions for peace, 
but as time goes on these sentiments may be supplanted by the 
ambitions of the victor. 

Any amendment by the United States Senate would result 
in a rejection of the treaty by us and compel the reopening 
of negotiations, unless the other nations involved should ignore 
the action of the United States and proceed to ratify the treaty 
in its present form. In that event we would be isolated from 
our present allies and forced to make a separate peace with 
our enemies. The so-called right of amendment of the treaty 
by the United States Senate is a misnomer. The sole author- 
ity of the Senate, under the Constitution, is to advise and 
consent to the adoption of the treaty. 

It may, of course, after rejecting the treaty by amendment, 
represent to the President of the United States and the other 
authorized negotiators of treaties that two-thirds of the Senate 
will approve a treaty in a certain form if entered into by the 
respective governments. The act of the Senate in adopting 
amendments would, nevertheless, have the same effect as the 
direct rejection of the treaty. It must be apparent, not only to 
United States senators but to all well-informed men and women 
who have given the matter consideration, that the other na- 
tions who have suffered more than we have through this war, 
and who have joined so sincerely, with us in arriving at the 
present treaty, will hardly tolerate further delay by reason 
of hypercritical objections to matters which must have been 
most thoroughly and painfully worked out. 
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There are, in my opinion, but two questions to be determined 
by each senator in reaching a conclusion as to whether he will 
vote for the approval or the rejection of the treaty, namely, 
first, is the treaty fair and honorable and does it make for peace 
in the world; second, is it so injurious or dangerous to the vital 
interests of our country that, notwithstanding the good it may 
accomplish for peace, he is not justified in approving it? 

In discussing the potentialities of the covenant of the league 
of nations, I will devote my argument principally to its powers 
with relation to our own sovereignty and governmental policies. 
I presume that all statesmen agree that concerted action of na- 
tions is essential to world peace, and that such action must be 
supported by effective powers. Of course, I do not assume 
to commit partisan politicians or those political economists 
who believe, or argue, that the United States can be isolated 
from the rest of the world. This theory of national isolation 
is an ancient Chinese doctrine that has not brought to China 
the progress and prosperity that we seek for our country. 

The conditions existing in the early history of our govern- 
ment might have given some foundation for an argument for 
national isolation. We did not then possess the power or in- 
fluence to be a determining factor in international action and 
intercourse. We were then desperately using every energy of 
mind and body to establish firmly and maintain a democracy in 
the midst of world autocracy, and in the presence of the opposi- 
tion of jealous and fearful rulers of other governments and 
skeptical, timid, and disloyal residents within our own country. 

Revolutionary changes have taken place since those days. 
The products of our mines, our fields, and our factories have 
grown beyond the demands of our own people. Our progress 
and prosperity require that we compete in the markets of the 
world. Westand as the richest nation on earth. We have ad- 
vanced and are advancing with greater strides than any other 
people. Since the World War commenced we have jumped 
from the position of fourth to that of second place in world 
shipping. Our citizens are carrying the freedom of their 
institutions, the energy of their industry, and the skill of their 
accomplishments to every country where any other free man is 
permitted to tread. It is our duty to encourage and protect 
our people in these great undertakings, and this can only be 
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accomplished through the agreement and concerted action of 
all civilized nations. The covenant of the league of nations is 
such an agreement. 

The progress, the peace, and the happiness of every nation 
must inevitably be affected by the conditions existing in other 
nations. The time has arrived when the intercourse and af- 
fairs of nations have become so intimate and intricate, through 
the remarkable facilities for transportation and communication, 
that a far greater cooperation is imperative. 

We can not escape the effects of the vital actions of other 
nations. To the mind of the thoughtful man the recent World 
War has demonstrated this beyond argument. Who, five years 
ago, would have imagined that the assassination of an Austrian 
prince, by a lowly Serbian subject of Austria in a remote sec- 
tion of Europe, could involve our country and practically the 
whole world in the most disastrous war that has ever cursed 
humanity? Certainly there is no patriotic, intelligent citizen 
who believes or would argue that we could have avoided being 
dragged into this war. Then how can we hope to escape future 
foreign wars that may be nearer to our country? So, appar- 
ently being unable to isolate our nation from the effects of 
foreign wars, it is our sacred duty to do everything in our 
power to eliminate war. 

This beneficent consummation has been sought by our states- 
men for many years. They have earnestly attempted through 
treaties of arbitration to accomplish the determination of rights 
and the reparation for wrongs through instrumentalities of jus- 
tice rather than by the force of arms. Numerous treaties have 
been entered into by us with various nations, and between 
other nations, providing for the arbitration of disputes that 
might lead to war. And yet, when this great war was threat- 
ened, civilized nations found themselves without authority un- 
der any of these treaties to interpose in behalf of the peace 
of the world. That must never happen again. 

Had the covenant of the league of nations been in force in 
July, 1914, Austria would not have declared war upon Serbia, 
and the most brutal, un-Christian, and disastrous catastrophe 
that the world has ever known would have been spared to 
humanity. 

Serbia, after making full reply to the Austrian ultimatum 
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and after humbly apologizing and offering every honorable 
reparation, proposed that— 


In case the Austro-Hungarian Government should not consider itself 
satisfied with the answer, it is ready, as always, to accept a peaceful 
solution, either by referring the decision of the question to the international 
tribunal at The Hague or by leaving it to the great powers who cooperated 
in the preparation of the explanation given by the Serbian Government on 
the 17th-3lst March, 1909. 


England, France, and Russia, in the interest of world peace, 
urged Austria to accept Serbia’s proposal. Austria, spurred on 
by Germany, declined, and the rest of the world was power- 
less even to defer the impending disaster. This conclusively 
demonstrated the inefficacy in such cases of all of the efforts 
of the past and the inefficiency of the peace instrumentalities 
that had been provided. 

Under the provisions of articles 12 and 15 of the covenant 
of the league of nations Serbia would have proposed to submit 
the matter to arbitration or to inquiry by the council of the 
league of nations. Austria would have been compelled to sub- 
mit either to arbitration under article 13 or an investigation, 
inquiry, and recommendation by the council or the assembly un- 
der article 15, and in any event to desist from “ war until three 
months after the award by the arbitrators or the report by the 
council.” Serbia would undoubtedly then have taken advan- 
tage of that part of article 15 which provides: 

That they [which would include Austria] will not go to war with any party 
to the dispute which complies with the recommendations of the report. 


Serbia would have complied with any recommendation. 
A portion of the penalty provided in article 16 and which 
would have applied to Austria under article 17 is as follows: 


Should any member of the league resort to war in disregard of its cove 
nants under articles 12, 13, or 15 it shall ipso facto be deemed to have 
committed an act of war against all other members of the league, which 
hereby undertakes immediately to subject it to the severance of all trade or 
financial relations, the prohibition of all intercourse between their nationals 
and the nationals of the covenant-breaking State and the prevention of all 
financial, commercial, or personal intercourse between the nationals of the 
covenant-breaking State and the nationals of any other State, whether a 
member of the league or not. 
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It shall be the duty of the council in such case to recommend to the 
several Governments concerned what effective military or naval forces the 
members of the league shall severally contribute to the armaments of forces 
to be used to protect the covenants of the league. 


Does any one doubt that in such circumstances Germany 
would have desisted from its instigations and Austria would 
have refrained from war? 

I have taken this concrete case, so fresh in our minds, for the 
purpose of illustrating my analysis of the potentiality of the 
covenant of the league of nations in the enforcement of peace. 
We can not conceive that a more difficult situation threatening 
the peace of the world could ever arise to test the efficiency of 
the league. 

The covenant of the league of nations chiefly depends for its 
effectiveness on that portion of article 16 which I have just 
quoted, and while there may be those who will scout the influ- 
ence of the combined moral, commercial, and economic forces of 
nations, students of history recognize that it is rapidly becom- 
ing the dominant power for peace and justice on earth. No 
nation can stand in the face of the public condemnation and 
ostracism of the world. 

But the chief attacks made in the United States upon the 
covenant of the league of nations are not based upon its lack 
of power to prevent or defer war, but upon the alleged grant to 
the league of jurisdiction and power to interfere with the 
vital interests of our government. 

What are the vital interests that we submit to the league of 
nations under the covenant? There is not contained in the 
document a single prohibition or limitation upon our right to 
defend our own territory or our citizens against attack. Our 
domestic affairs and our Monroe Doctrine are expressly ex- 
cluded from the jurisdiction of the league. It is granted no 
control over our Army or our Navy. It is granted no power 
to fix or determine our armaments, but only the authority to 
recommend a plan looking to the reduction of armaments in 
all nations. The adoption or rejection of any proposed plan 
would be exclusively within the authority of our Congress 
under the express terms of the covenant. It has no authority 
other than that expressly conferred upon it by the covenant. 
It is purely a creature and agent of the contracting govern- 
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ments. Members of the league are only obligated to submit 
to arbitration, under article 14, ‘disputes as to the inter- 
pretation of a treaty, as to any question of international law, 
as to the existence of any fact which if established would con- 
stitute a breach of international obligation, or as to the extent 
and nature of the reparation to be made for any such breach.” 
There are no other requirements in the covenant as to arbitra- 
tion. Such action would only involve the adjudication of the 
verms of a contract or the measure of damages for a proven 
wrong. Our government has long favored such arbitrations. 
It is committed to the policy. Beyond these questions there 
is no provision for compulsory arbitration. Have our people 
such passion for war that they would refuse to submit such 
disputes to arbitration when their continued existence threat- 
ened us with war and endangered the peace of the world? 

If disputes arise that are not subject to arbitration, then 
the matter shall be submitted under articles 12 and 15 to the 
league for inquiry, report, and recommendation. What, then, 
is the result and effect of such submission? If a report is 
adopted by a unanimous vote, then the recommendations are 
submitted to the disputants. If both accept, the matter, of 
course, is settled. If neither accepts the recommendations, then 
both are free to pursue their own course. If only one of the 
disputants accepts the recommendations, then the other is only 
bound to the extent that it shall not go to war. 

If our nation in any case were adjudged to be in the wrong 
it would still have the privilege of breaking off all relations. 
It would still have the right to treat the opposing nation as 
unfriendly and visit upon it every power of isolation and ostra- 
cism that it could command. And let us keep in mind that this 
adjudication requires the unanimous vote of every member of 
the league except the representatives of the disputants. It is 
true that the matter may be referred to the assembly, but in 
this case it requires a unanimous vote of the assembly, which, 
of course, includes the members of the council. 

And, again, let it be distinctly remembered that incorpo- 
rated in the provisions of this article 12, the effects of which I 
have been analyzing, we find this express exception of jurisdic- 
tion and limitation of authority. I quote: 
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If the dispute between the parties is claimed by one of them, and is 
found by the council to arise out of a matter which by international law is 
solely within the domestic jurisdiction of that party, the council shall so 
report and shall make no recommendation as to its settlement. 


This section was the subject of broad discussion and inter- 
pretation at the peace conference by those who will constitute 
the council and the assembly of the league of nations. The 
Japanese representatives contended that under the construction 
of such paragraph governments such as the United States, 
Canada, and Australia, could continue to cast upon the Jap- 
anese race the alleged stigma of inequality by excluding them 
from their shores under their immigration laws. The peace 
conference recognized that the question of immigration is a 
domestic question, and it, therefore, refused to adopt the amend- 
ment offered by the Japanese representatives in attempting to 
change the paragraph in this effect. 

We only limit Japanese immigration through a gentleman’s 
agreement with Japan, while Canada and Australia have long 
had upon their statute books stringent Japanese exclusion acts. 

The protection of our domestic jurisdiction is of vital impor- 
tance tous. So is the protection of the domestic jurisdiction of 
Canada and Australia equally vital to those countries. It is 
but natural that every nation should be jealous of its domestic 
jurisdiction, and in this we find conclusive assurance against 
interference by the league with matters within the domestic 
jurisdiction of our own nation. So the maximum restraint 
upon our sovereignty would be that, upon the unanimous ver- 
dict of the world, we would have to refrain from war. 

Should we desire to go to war against the unanimous verdict 
of the world? 

Could we hope to win a war against the unanimous dis- 
approval of the world? 

Is this so dangerous a covenant that we should be willing to 
endure militarism rather than submit to it? 

Can we conceive of any plan for peaceful settlement of dis- 
putes that so little affects our sovereignty ? 

If we, the leader of democracy, the most ardent advocate 
of peace, and the bitterest opponents of militarism, are unwill- 
ing to submit such international disputes, equally with all 
other civilized nations, to the unanimous verdict of the world, 
then, indeed, all is hopeless. 
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Hardly had these smoke screens, under which pessimistic 
and hopeless statesmen of the order of national isolation and 
militarism attacked the covenant of peace, been cleared away 
by the unalterable construction of the peace conference, before 
these same statesmen had shifted their attack to the effect of 
the covenant of the league upon our sacred Monroe Doctrine. 
They contend that under article 10 of the covenant, which reads 
as follows: 


The members of the league undertake to respect and preserve as against 
external aggression the territorial integrity and existing political inde- 
pendence of all members of the league— 


the league has usurped our authority to protect the Republics 
on the American continent to the south from external aggres- 
sion against the territorial and existing political independence 
of those countries. They seem to fail to see—at least, they are 
unwilling to admit—that such declaration of article 10 is but a 
confirmation of our Monroe Doctrine with regard to the Repub- 
lics of the American continent extended and applied to all the 
nations of the earth. They, with all of the citizens of our coun- 
try, should have rejoiced that the principles pronounced by 
President Monroe on behalf of this country as applying to 
South and Central America, should have been recognized and 
approved by all the civilized nations of the world. 

It was the national militaristic attitude of the world that 
forced our pronouncement of the Monroe Doctrine. It was the 
knowledge that under the old order of things conquests by 
nations of other races and governments were deemed justifiable 
in aid of national expansion, glory, and power that made the 
Monroe Doctrine imperative. The Monroe Doctrine was the ex- 
pression of a high principle and was essential to our protection 
against existing conditions, but it was a terrible burden that 
constantly grew more threatening. It was not recognized by 
other governments until the adoption of the covenant of the 
league of nations as an international principle or doctrine, and 
its authority was challenged on more than one occasion by 
powerful nations. It had no support in the world until réenun- 
ciated and adopted in the covenant of the league of nations, 
except the power of our own government and the determination 


of our people to go to war in its defense. But that the suspi- 
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cions and palsying fear of these statesmen might be forever 
allayed, in article 21 of the revised draft of the covenant it is 
expressly provided that 


Nothing in this covenant shall be deemed to affect the validity of inter- 
national engagements, such as treaties of arbitration or regional under- 
standings like the Monroe Doctrine for securing the maintenance of peace. 


The purpose in adding this provision in the revised covenant 
was that there might be no doubt as to the exclusion of the 
Monroe Doctrine from the effect of the treaty. It is not sub- 
ject to any other reasonable construction. Yet the distin- 
guished senator from Massachusetts (Mr. Lodge), who is lead- 
ing the Republican phalanx in the Senate against “ advising 
and consenting ’”’ to the treaty with the covenant of the league 
of nations therein, boldly proclaims that the validity of the 
Monroe Doctrine is not recognized or protected by such pro- 
vision. He says that the Monroe Doctrine is not a “ regional 
understanding’. What difference does it make what the Mon- 
roe Doctrine is when it is expressly excluded from the effect 
of the treaty by name? The peace conference has seen fit to 
decide that the Monroe Doctrine is a regional understanding. 
If Alaska were excluded from the effect of the covenant, it 
would be immaterial whether it was designated as the “ District 
of Alaska” or the “ Territory of Alaska”. There might be 
a difference of opinion as to whether “District” or “‘Territory” 
better described the political character of Alaska, but there 
would still remain no doubt as to what was meant by “Alaska’’. 

And again they contend, with apparent seriousness and in- 
tensity of argument, that the words “ for securing the mainte- 
nance of peace”’ found at the end of article 21 will enable the 
league to pass upon whether or not the Monroe doctrine is for 
“securing the maintenance of peace”. In other words, they 
are attempting to convince the people of the United States that, 
by reason of such words, the league has the jurisdiction and 
power to hold that the Monroe Doctrine is not for the purpose 
of securing the maintenance of peace, and, therefore, is not 
excluded under article 21 from the effect of the treaty. It is 
apparent from a most casual reading of the article that the 
Monroe Doctrine is set up as an example of the kind of regional 
understandings that will be excluded from the effect of the 
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treaty. It says plainly and means that other regional under- 
standings for securing the maintenance of peace “like the 
Monroe Doctrine” shall not be affected by the treaty. The 
article recognizes that the Monroe Doctrine is for securing the 
maintenance of peace, and it not only expressly excludes the 
Monroe Doctrine from the effect of the treaty but all other 
regional understandings like the Monroe Doctrine. Let the 
American people read article 21, and I am satisfied that they 
will consider the arguments of these distinguished senators 
as an insult to their intelligence and common sense. It exposes 
the character of argument to which these bitter opponents of 
the covenant in their desperation are driven and destroys their 
influence at home and abroad. 

While there are still some attacks being made with regard to 
these provisions, in a heated and demagogic manner, the op- 
ponents of broader statesmanship are attacking the covenant 
upon the fundamental theory that it creates a supergovernment 
and destroys our nationalism. In support of this contention 
they quote that portion of article 10, which provides— 


In case of any such aggression, or in case of any threat or danger of 
such aggression, the council shall advise upon the means by which this 
obligation shall be fulfilled. 


And, again, they refer to that paragraph of article 4, which 
states— 


The council may deal at its meetings with any matter within the sphere 
of action of the league or affecting the peace of the world. 


The word “deal” in this case must be synonymous with 
“consider and recommend”. It grants no more authority than 
the “ power to advise” provided in article 10. There is no 
provision for the enforcement of this advice or their decision 
with regard to the matters with which they may deal. The 
only force provided in the entire covenant and agreed upon 
is the commercial, financial, and moral blockade provided in 
article 16. The only physical force considered in the covenant 
is set forth in article 17, as follows: 


It shall be the duty of the council in such case to recommend to the several 
governments concerned what effective military or naval forces the members 
of the league shall severally contribute to the armaments of forces to be 
used to protect the covenant of the league. 
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It does not say recommend to the membership of the league, 
but “recommend to the several governments”. In other words, 
it was intended, and its effect is, that it remains with the Con- 
gress of the United States to accept or reject any such “‘recom- 
mendations’. What, then, becomes of the bold, heated, and 
impassioned declamation of the opponents of the covenant when 
they ask the mothers of the country if they wish to place in the 
power of the league of nations the right to send their boys as 
soldiers to fight in the far corners of the earth? There is no 
provision in the covenant that can be tortured into such con- 
struction. There is no provision in the covenant that grants 
the league of nations any jurisdiction or control over our Army 
or our Navy or our soldiers. No vital act may be done by the 
league of nations without our vote, because it requires a 
unanimous vote, except as to matters of disputes in which 
we are involved, and I have shown that as to those matters 
no action may be taken that could vitally effect the interest of 
our government. 

The supporters of the covenant of the league are ardent in 
their efforts for a great nationalism, and it is for such reason 
that they are striving so intensely to maintain the position and 
influence of the United States among the nations of the world. 
It would be unfortunate, indeed, if our nationalism were only 
supported by those few statesmen who arrogate to themselves 
the only Americanism. 

In my opinion, there can be no great nationalism isolated from 
internationalism. One of the great purposes of the covenant 
is the establishment and maintenance of nationalism. It is tak- 
ing small, subservient races and making independent nations 
of them. It is making a nation of Poland. It is making a 
nation of Czechoslovakia. It is making a nation of Jugo-Slo- 
venia. And their nationalism shall be sustained through the 
united action of the old and established nations of the earth 
under the covenant of the league of nations. And the adoption 
of these underlying and dominant principles will establish and 
maintain the national independence of every subservient race. 
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GEORGE WHARTON PEPPER 
Vice-President and Chairman of the Board, League for the Preservation of 
American Independence 


T’S a refreshing thing from time to time to see one’s self 
| as one is seen by others. I followed very closely the most 
interesting remarks of the preceding speaker. I am 
forced to the conclusion that I must run true to form this 
morning and appear in the role of a dyspeptic pessimist, whose 
outlook on life is dreary and hopeless, whose attitude toward 
international questions must be dominated by haunting fear 
and suspicion; and that the manner in which I must address 
myself to my task should be that of impassioned oratory as dis- 
tinguished from that calm and careful and logical analysis 
which characterized the address of my friend, the Senator. 

There are two things which I should like to have suppressed. 
One is the fact that I come from Philadelphia, and the other 
that I am a lawyer; because it is not well to be advertised as a 
provincial when you are going to address a metropolitan audi- 
ence, and somehow or other there is a perfectly natural and 
proper suspicion respecting the point of view of the lawyer. 
But I suppose that even if the chairman had omitted to men- 
tion the fact of my profession, it might have leaked out, be- 
cause a lawyer can seldom conceal his habits of thought and 
avoid wearying even a patient audience. 

Now we Americans have found it quite impossible to re- 
frain from thinking about and talking about the international 
settlements that are being made for us and for the world by 
our representatives abroad. But it is most unsatisfactory and 
just a bit undignified to have to discuss the terms of important 
written documents unless their full text is before us. We are 
told, and no doubt it is true, that the Covenant of the League 
of Nations and the Treaty of Peace are inextricably inter- 
woven. If so, they constitute one document. The consider- 


1 Senator Pittman whose address appears on page 373. 
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ation of the whole is necessary before one can give any final 
expression of opinion respecting the effect of any one of the 
parts. And I think, for one, that there is something illogical 
in the publication of the full text of the Covenant of the 
League and the withholding, no doubt for excellent reasons 
of which we are not informed, of the text of the rest of the 
Treaty. I do not mean to criticise the withholding of the 
Treaty. I do not know enough about the situation to know 
whether it is wise or not. Senator Hitchcock stated in the 
Senate yesterday that there are fourteen nations which have 
been furnished with copies, and while perhaps it is too much 
to expect that we should be placed on a par with Germany 
when it comes to a distribution of favors, I think the United 
States must at least be included in the first fourteen. 

While we may not be able to give final expressions of 
opinion until we have analyzed the whole document, we can 
do a little in the interest of clear thinking if we distinguish 
between two severable types of a league of nations, find out 
to which type the Covenant of the League contained in the 
Treaty conforms and then ask ourselves whether it is a credit- 
able document of the type with which we class it. 

There are, in fact, two perfectly distinct views respecting a 
league of nations. I pass over the view of those vigorous- 
minded people who are of opinion that a league of nations in 
any form is to be repudiated. There are those who hold that 
a nation can best play its part in the drama of life if it is 
absolutely unhampered and uncommitted in advance by cove- 
nant or treaty obligation on any large and general scale. Such 
people point to the fact that when we went into the war and 
came to the relief of the Allies, we went in, not because we 
promised to go, or because we were ordered by an international 
tribunal to go, but we went, impelled by a combination of con- 
viction and self-interest which proved irresistible; and they say 
that our coming was all the more effective because it was 
spontaneous. Passing over this view, I suggest that in the 
interest of clear thinking we should distinguish between two 
different types of a league of nations. 

One is a league or society of nations functioning through 
an international council without power to commit a nation 
to any particular course of action, but with large authority 
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to recommend and advise, to proceed according to the method 
of conference and conciliation, to turn the pitiless ray of pub- 
licity upon international business as we turn it now upon the 
business of great corporations in our own country, to substi- 
tute the method of approach and conference for secret and 
exclusive diplomacy, to lay large stress upon the orderly deter- 
mination of judicial and justiciable questions by a tribunal 
suitable for their decision, and, therefore, to set up a high 
court of international justice with a compulsory jurisdiction 
to pass upon all international questions suitable for judicial 
decision. 

Now that is a perfectly clean-cut and definite conception of 
a league of nations. I am glad to announce myself without 
reserve as favorable to a league of that type. I confess to very 
great curiosity respecting the draft of a league of nations 
which Mr. Wilson proposed to the Conference in Paris and 
which on the second day was thrown into the discard in favor 
of a league of the second type, which I shall presently discuss. 
I believe that it is not very hazardous to predict that when 
that draft is finally drawn from the reluctant maw of the State 
Department, it will be found to conform in essential par- 
ticulars to the type of league which I have outlined as one 
with which I am in hearty acquiescence and approval. 

Then, there is an entirely different kind of league. I am 
not going to try to coerce your independent thought into the 
acceptance of any particular view of mine. All that I can 
do is to put certain lines of thought before you and leave you 
to follow them out for yourselves to a wiser conclusion than 
I am capable of reaching. A league of this second type is 
advocated by those who believe that a nation can be most use- 
ful to the world when it is built into the structure of a larger 
governmental concern somewhat as a kingdom is built into 
the structure of an empire. Such a league involves the dele- 
gation of that thing called sovereignty,—which, in the case of 
the individual, is free will or the power of self-determination 
and confers upon that central body the authority to make bind- 
ing decisions in the great emergencies of history; which de- 
cisions do not concern a particular subject-matter of dispute, 
which the parties agree to leave to chosen arbitrators, but all 
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between nation and nation. The decision of these is left to 
the central organization, and member states agree in advance 
to be bound by its decision. 

You will perceive at once two things: First, that nothing 
that I have said raises a presumption for or against either of 
these types of league in preference to the other. Second, that 
there is a perfectly clean-cut and definite distinction between 
them; and that it is only clouding the air with words to dis- 
cuss a covenant for a league of nations without first dis- 
tinguishing between the two types and trying to understand 
them separately and not in combination. 

To which of these two types does the proposed Covenant of 
the League of Nations conform? Clearly, as it seems to me, 
it conforms to the second. 

I pass for the moment over the question of the interpreta- 
tion of particular covenants or articles in the Constitution of 
the League, and I call your attention to the fact that ac- 
cording to one of the articles,—the XIIth—it is provided that 
whenever a dispute, likely to lead to rupture, arises between 
any two nations, the disputants covenant either to refer that 
dispute to arbitration, or to refer it to the Executive Council 
of the League for its decision. Arbitration, under the next 
article, is shorn of much of its efficacy by the proviso that 
either party may defeat the reference merely by refusing to 
recognize the question as suitable for arbitration. Mr. Root 
has pointed out that that turns the hand of the clock backward 
a generation in the matter of international reforms. Whether 
that be so or not, the fact is that if two nations become in- 
volved in a dispute, and one of them blocks the process of 
arbitration, it then becomes the covenant duty of both nations 
to refer the dispute to the Executive Council of nine nations, 
dominated by five. 

I pass for the moment over the contingency in which the 
Assembly of Nations may have a voice in the decision and 
limit myself to the cases in which the Council as a body 
must pass upon the question involved. 

Now, I am not discussing the question whether it is wise or 
unwise to provide that questions shall be decided by narrow 
majorities or by large majorities. That is a question of detail. 
It is not a question of principle. I wish to point out to you 


[3890] 


32 THE LEAGUE OF NATIONS COVENANT  [Vot. VIII 


the thing which my friend, the Senator, and the other close 
reasoners, have failed to note, and which some of us impas- 
sioned orators think it highly important to observe, which is this 
—that when you pass from the unanimity of diplomatic con- 
ference to the method of control of minorities by majorities, 


you have passed from the domain of international diplomacy 


into international government. A diplomatic conference aims 
at unanimity. If the conferees are not unanimous, the con- 
ference adjourns. The instant it becomes possible for part 


of a group to bind the rest, whether it be a large or small 
majority, you have crossed the dividing line, and you have 
cut loose from one great way of settling human disputes and 
you are launching yourself upon the wide sea of majority 
control of minorities. 

This is a serious business. We must not spar for points, 
or anything of that sort. Let us see if we cannot focus our 
minds upon the real question and then make up our minds 
what we are going to do about it. If I ever said an honest 
thing in my life, it is when I say that the decision of the Ameri- 
can people upon this and other great questions will be the best 
and wisest decision and that all we need insist upon is that 
they must understand what the question is which they are 
going to decide. 

Now, let us imagine some specific case of dispute. You can- 
not mention particular nations without seeming to give of- 
fense. That is far from my desire. Let us suppose for a 
moment that a dispute has arisen between the United States 
and Japan; that the question is whether or not we shall change 
our restrictions upon immigration in accordance with the na- 
tural wish of our Japanese brothers. To Japan’s protest we 
reply that it is a matter of domestic concern. ‘‘ That ends it!”’ 
says the Senator. Well, how about that? The article to which 
he refers provides that the jurisdiction of the League shall not 
extend to a matter which, according to the contention of one 
of the parties, is found by the Council on settled principles 
of international law to be a matter of purely domestic concern. 
Observe that the Council has jurisdiction not merely to decide 
the ultimate question, but the preliminary question whether 
the one before the Council is something that falls within 
its jurisdiction. Moreover, there is no principle of inter- 
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national /aw settled or unsettled, which enables you to decide a 
question of fact; and it is a question of fact in a particular case 
whether a matter is of purely domestic concern or whether it 
is not. In a case of restricted immigration, from the point of 
view of the nation that is doing the excluding, it seems per- 
fectly obvious that it is a matter of purely domestic concern ; 
but from the point of view of the Mikado, whose subjects are 
being excluded, it is an international matter of great impor- 
tance. You do not have to impute lack of intelligence or per- 
versity, or any other undesirable quality, to the Council in 
order to imagine that they might well decide that a question 
of immigration is not at all a question of purely domestic 
concern, but one which they should proceed to decide upon its 
merits. Precisely the same thing is true with respect to ques- 
tions affecting economic policy. I will gladly meet the Senator 
any time he wants, either in private or in public, and under- 
take to satisfy any fair-minded man present at the interview 
that the Council, in every one of those cases, has jurisdiction 
to settle not only the ultimate question on its merits, but the 
preliminary question whether its jurisdiction shall extend to 
the question under consideration. 

Now, all this is very serious. Why? This question has 
arisen, and it goes to the Council, and the Council decides in 
favor of one of the disputants—it does not make any difference 
which for our present purpose. How does it decide it? Why, 
it may decide it by a five to four vote. What happens then? 
Nothing. The Covenant provides that each nation in that 
event may do as it shall be advised. That means fight. It isa 
perfectly ineffective document as respects what happens if there 
is not unanimity in the Council. The one good thing that 
there is, is that which is characteristic rather of a league of the 
first type than of the second—and that is the provision for a 
cooling-off period of three months before resort can be had 
to force. But suppose the Council votes by seven to two, 
subtracting in that case Japan and the United States, because 
they are parties to the controversy. If seven votes in Council 
are cast in favor of one party or the other, each is bound. I 
do not say it is wrong that we should be bound, but I want you 
to know that we are bound. We are bound because we cove- 
nant that the nation against which the decision of the Council 
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goes by a seven to two vote will not go to war against the 
other nation in whose favor the Council has decided, that other 
nation having, of course, accepted the decree made in its favor. 
Don’t be misled. It is very cleverly drafted. It is not phrased 
as if it was an exercise of the power of the Council. It is 
phrased in the form of the covenant of the party. The Coun- 
cil makes the decision. ‘‘ Well,” asks the Senator, ‘‘ what do 
you want councils for but to make decisions? Could there 
be anything more delightful and peacemaking than that the 
Council should sit and make a decision and then adjourn? No 
harm in that, surely.” What about the position of the nation 
against whom they have decided? It has covenanted that 
under no circumstances will it resort to force as against the 
nation in whose favor the decision has gone. The unsuccess- 
ful disputant must acquiesce or break its covenant. 

Now, my friends, right in the center of the discussion of 
these questions growing out of the league, there is a great, big 
moral question which some of our friends seem to overlook. 
As good a man and as wise a man as Mr. Taft has declared 
time and again (if he is correctly reported) that we must not 
take these covenant obligations too seriously. After we have 
covenanted and after the inexorable logic of the situation re- 
quires that we shall live up to the obligations of the covenant, 
it must, in the last analysis, (he tells us), be open to the 
Congress of the United States to repudiate the commitment 
of our representative and refuse to do the thing which logic 
and fairness call upon us to do. 

Now, I do not deal as much in adjectives as some do. I 
think nouns are more effective. But that is the contention. 
You will pass upon it and decide whether or not it is the kind 
of contention which is likely to meet the acceptance of the 
American public when they understand what it means. It is 
equally true, under our own system of government, that after 
the Supreme Court has made a decree, it is up to the execu- 
tive to see that that decree is carried into effect. Once in 
history, a President—I will not mention his political party—a 
President said in anger (referring to the great Chief Justice) 
—‘ John Marshall has issued the writ: let him enforce it if 
he can.’ Such an utterance brings about a collision between 
the departments of government, which is not creditable to the 

[392] 


No. 3] THE OBJECTIONS TO THE COVENANT 35 


organization. Think of such a situation in the case of the 
League. The covenant is that we will not resort to force. 
The decision has gone against us. We must either stand 
bound by the decision to which we have subjected ourselves 
in a vital matter or we must say “‘ We cannot stand it—we 
cannot stand it! This was not the kind of a case that this 
document was ever intended to deal with. We shall accord- 
ingly break our covenant!” If we do this, against us there 
will be turned not merely the moral scorn of the world, but 
the material force of the League. 

It is perfectly true, as the Senator says, that no power on 
earth but ourselves can make us send our sons to fight abroad. 
But the point is that we won’t let them stay at home if we 
assume this obligation and take it seriously; and there can be 
no manner of doubt that the thing which we are required to 
do by the Covenant is, in certain contingencies, to send them 
abroad to take part in a fight without an opportunity to decide 
on which side they will range themselves. 

The Senator refers to Article X—all Senators know every- 
thing that is in the Senate files—and, therefore, he must know 
the history of that article. Some years ago, President Wilson 
made a speech at Atlanta, in which he explained what a great 
thing it would be if all the nations of the Western Hemisphere 
should reciprocally guarantee one another’s political independ- 
ence and territorial integrity. The idea seemed so good to 
him that a treaty was drafted and sent informally to the 
Senate and passed around to see what impression it made upon 
the international lawyers in that body. It was unanimously 
repudiated as an impossible proposition. It was pointed out 
that there were situations in South America, notably as 
between Chile and Peru, which would be affected by any such 
provision in such a way that you would be repressing the 
national craving for independence, or for the reunion of a 
South American Alsace to a mother France,—that you would 
be repressing that craving,—that you would be putting a 
straight-jacket on some of the weaker nations of the southern 
hemisphere in the interest of the stronger. The thing was 
never pressed. It was withdrawn. It reappears as Article X 
of the League of Nations, and is now made applicable to the 
whole world. 
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Next you are seriously told that Article X and 
Article XXI are nothing more than the extension of the 
Monroe Doctrine to the whole world. Article XXI first 
misdescribes the Monroe Doctrine. The Senator is quite right 
in saying that if you want to call a thing that zs mot a regional 
understanding, a regional understanding for the purposes 
of the document, that goes. And so it does. That is a mere 
matter of description; and it does not make much difference 
whether it is accurate or not. But the point is that Article XXI 
provides that regional understandings “ like the Monroe Doc- 
trine’”’ shall not have their validity impaired if they tend to 
maintain the peace of the world. Whodecides? The Council. 
The Monroe Doctrine was not intended to promote the peace 
of the world. It was an announcement by the United States 
that certain words spoken to us would be fighting words. 
It was an announcement that under certain circumstances the 
best interests of the country may require that there should be 
a fight; and that all the world should take notice of the fact. 
The Monroe Doctrine is no more preserved by Article XXI 
than it is by any other article in the Treaty. A case under 
the Monroe Doctrine goes to the Council for decision just the 
way the immigration question goes, just the way the tariff 
question goes, just the way the coastwise trade question goes, 
just the way the Panama Canal question goes, just the way 
that every question goes which has two ends to it and is re- 
garded by one party as being a matter of domestic concern, 
and by the other as a matter of international concern; and the 
Council may decide the merits of the question by a vote of 
seven to two; and the nation against which it decides is bound. 

My friends, let us not be deceived by words. If you want 
this thing, take it; but take it with your eyes open. This 
thing is not an international council of conciliation. It is 
just as shrewd a corporate voting trust, perpetual in its char- 
acter, as a Philadelphia lawyer ever put into the middle of a 
reorganization agreement. It is an offensive and defensive 
political alliance, contrived to place forever in the hands of a 
dominant group of great powers the control of international 
affairs. 

I am pointing out to you that we are talking about a prin- 
ciple. The gentleman may say that if we are wrong, we 
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ought to be willing to take our medicine. If seven nations 
can be found to say we are wrong, we ought to be ready to 
admit our wrongness. That is not wise constitution making. 
When the issue arises people do not see rights and wrongs 
the same way. Where your adjudicating body is not a judicial 
body but an executive body, it is bound to decide the question 
on the expediency of the moment, and according to the political 
considerations that affect the nations which the councillors rep- 
resent. Don’t forget that. We have here an international 
voting trust of nine nations, dominated by five. It has power 
to decide by a seven to two vote any question affecting the 
peace of the world which may be referred to it, and the party 
against whom it decides is bound by the decision. If the 
Council itself refers it to the Assembly of Nations, or if either 
of the disputants refers the case in the first instance to the 
Assembly of Nations, you are likewise bound if, in addition 
to the seven votes in Council, a majority of the remaining 
thirty-six nations,—that is, nineteen, vote with the Council. 
That is very interesting. Did you notice that in the original 
Covenant, unanimity in the body of delegates was required, 
saving for the parties in controversy? When they produced 
the last amended draft, the inevitable tendency toward cen- 
tralization had already begun to work even while the Peace 
Conference was in session, and they accordingly substituted, 
in this second draft, majority action in the Assembly of Na- 
tions. It is, therefore, no longer a question of thirty-six 
nations voting outside the Council; it is nineteen out of the 
thirty-six; and of those nineteen, Great Britain (in addition 
to her imperial vote in Council) has five votes. Fourteen votes 
is precisely equal to those which the South American Republics 
would be likely to cast with Great Britain on any question 
affecting trade relationships and some of the other questions 
that I have referred to. 

This is a league of the second type, which operates by 
delegating to a central organization the power to decide great 
international questions in great emergencies and to bind 
member-states by the decision. Now if you are of opinion 
that we should have a league of that type, let me give my 
reason for declaring this to be a very poor specimen of its type. 

In the last analysis, every nation must place its reliance 
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either upon a legislature or upon a court or upon the executive. 
England trusts Parliament. They have worked out a system 
of individual and constitutional liberty, the equal of anything 
the world has ever seen. We have pinned our faith upon a 
court. The secret of the success of our constitutional ex- 
periment is that sentence in the Constitution which vests the 
judicial power of the United States in the Supreme Court. 
When our friends take as an analogy the success of the Con- 
stitution of the United States, I ask you to consider what 
would have been the success of our experiment if, instead of 
vesting the judicial power in the Supreme Court, the Con- 
stitution had vested it in the President and his Cabinet? The 
nation which trusts the executive rather than the legislature 
or the judiciary always ends in tyranny. Kaiserism is noth- 
ing but the executive raised to the wth power. The Kaiser 
had a little legislature, the Reichstag, and he had a little 
court. This covenant contains a provision that the inter- 
national voting trust, when it gets ready, may create a court 
but only with jurisdiction to decide those questions which both 
disputants choose to submit. 

The point I wish to make in closing is this: That if you are 
going to build the United States into the structure of a larger 
governmental concern, for God’s sake, take account of our 
American constitutional experience, and do not subject the 
world to executive control, or subordinate to the executive 
not only the legislative but the judicial function. It is an 
awful thing to contemplate nine people sitting over yonder— 
eight unknown Europeans and perhaps one unknown American 
deciding not merely questions that are properly executive, but 
questions that are properly legislative, and questions that are 
properly judicial. It is perpetuating for all time, the kind 
of governmental control over international affairs which we 
tolerated for the period of the war when we said to the Presi- 
dent and his Cabinet, ‘‘ Take over the railroads and the tele- 
graphs and cables and food control, and fuel control, and price 
fixing, and all the rest of it.”” It is in war-time that the execu- 
tive shows itself to be the strong arm of government in an 
emergency. But do not, under the influence of the war spirit 
and the impassioned eloquence of the adherents of this cove- 
nant, allow yourselves to be betrayed into confiding to execu- 
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tive authority, and for all time, the things which are essential 
to liberty. 

There never was a time when American citizens were called 
upon to perform a more important duty in the way of inde- 
pendent thinking and analysis than to-day. Ordinarily when 
the commissioner comes back from conference with his treaty, 
he brings it to the White House and lays it upon the table; 
and there the Chief Executive subjects it to calm and unim- 
passioned judicial review. He calls the Senate in to advise, 
and between them they get the document into a form com- 
patible with the interests of the people of the United States. 
I have not a word to say about the wisdom or unwisdom of 
the President’s going abroad. I merely wish to point to the 
fact that when the President returns from the superheated 
atmosphere of conference, with a document to which he is 
committed by official action, and when he lays it upon the table 
in the Executive Mansion, he finds the chair of the Chief 
Executive empty. It is not a question whether it ought to be 
empty, but the fact is, that itzs empty. It is perfectly certain 
under these circumstances that the document will not be 
amended by the Chief Executive. It is perfectly certain that 
this document will not be amended except by the Senate, and 
it is perfectly certain that it cannot be amended by the Senate 
as long as attempts are made to start backfires behind the 
senators, and so prevent them from exercising sound legis- 
lative discretion respecting the form in which the document 
shall pass. 

You have a great responsibility. You must keep the boat 
from rocking. Hold public opinion so far in suspense as to 
give the Senate an unhurried chance to decide the question 
which it is its constitutional duty to decide. The situation is 
much the same as if a case of grave importance were pending 
in a lower court and the chief justice were to step down from 
the supreme bench and take the decision out of the hands of 
the judge and decide it, and were then to hurry back to the 
Supreme Court in time to hear the appeal from his own de- 
cision. And unless an invitation is given by the President to 
the Senate to give unhurried consideration and unhampered 
discussion to this vitally important document, it will be 
exactly as if the chief justice not only heard the appeal from 
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his own decision, but refused to invite his colleagues on the 
court to share his responsibility. 

What I say to you I say in all seriousness. I am not in 
public life. I have never held public office and I hope I 
never shall. I have no political ambitions. I am a private 
citizen like yourselves; but I am deeply concerned to do my 
little to see that this question is perfectly understood by the 
American people. And I assert, without using a word that I 
do not mean, that any man who, under present circumstances, 
encourages popular clamor or brings to bear executive pressure 
to interfere with unhurried consideration by the Senate is more 
eager to obtain a constitution for the world than to safeguard 
the constitutional liberty of this Republic. 
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PROPORTIONAL REPRESENTATION IN THE 
LEAGUE OF NATIONS 


ARTHUR K. KUHN 


Secretary and Counsel to the Peace Conference Committee of the League 
to Enforce Peace 


HE foreign policy of the United States tends in the 
! direction of the protection of the weak against ag- 
gression by thestrong. This is reflected in the Monroe 
Doctrine, and it is more or less academic to consider whether 
it is based upon pure altruism or merely upon an enlightened 
self-interest. The purpose of these remarks is to show that 
proportional representation is necessary to realize that policy 
under the League of Nations, both as to the representation of 
states and as to national minorities. 


I. The Minor States and the Council 


The war was begun by aggression on the part of two power- 
ful empires against two of the small states of Europe. Thus 
the enfranchisement of the smaller states came to be one of the 
avowed objects for which the war was waged. This object is 
reflected in the League because on principle it recognizes the 
equality of all its members, grants to each an equal representa- 
tion in the Assembly and adopts a requisite of unanimity in 
both organs, except as to certain particular matters. If the 
League has disappointed the hopes of the minor Powers, it is 
because of the lack of adequate representation in the Council. 
We, therefore, venture to favor a method by which this ob- 
jection may be met by the action of the organs of the League, 
without any structural change in the Covenant. 

Three great empires have been wholly or partially dismem- 
bered as a result of the war, and the number of smaller states 
has thus been greatly increased. It is to be expected that 
these will press for representation in the Council, and yet this 
body cannot and should not become too unwieldy for prompt 
resolution and the timely adoption of ways and means. Yet 
all the members of the League could be presumptively repre- 
sented by slightly enlarging the Council and by forming the 
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minor powers into groups or panels, from which each member 
would serve for a fixed period in rotation according to per- 
manent rules. The Council with the approval of a majority 
of the Assembly, has power to provide for this under Article 
IV of the Covenant. 

Such an arrangement would conciliate the amour propre of 
the smaller nations, a factor by no means negligible in main- 
taining the peace of the world. It would also draw them to- 
gether in bonds of friendly interest, where otherwise there 
would be rivalry. In time, the representative might become 
the spokesman for the entire group instead of merely for his 
own government. General Smuts when favoring a like plan 
even thought that such groups “ might become useful for other 
purposes besides representation.” 

Consider, for example, the great value of a Latin-American 
group, with each important nation serving in rotation, instead 
of having Brazil the sole representative. Would not the dif- 
ferences of the competing Balkan peoples be conciliated, and 
in time would they not acquire a certain community of inter- 
est, if all were to serve in rotation after Greece, whose national 
worth and dignity as a Council member is, of course, not to 
be questioned. Can the Council afford to be without repre- 
sentation of the governments of a group embracing the Scan- 
dinavian countries, the Netherlands and Switzerland, in rota- 
tion after Belgium? Should not the government of the most 
populous nation in the world, the new China, have some voice 
in the Council ? 

In a League founded upon justice and international co- 
operation, the small nation must be encouraged to look for- 
ward to a seat among the mighty. As M. Leon Bourgeois 
has so succinctly expressed it: ‘“‘A people may be small in 
territory, population, or power, but great in ideals and ideas.” 
The League must seek to remove friction and realize hopes. It 
must avoid the rock upon which the Hague Conference 
foundered in its endeavor to create a Court of Justice. It is 
precisely the Council which is now invested with the task of 
again formulating plans for the establishment of a permanent 
Court (Article XIV). The solution of that problem will re- 
flect the Council’s own system of representation and it has, 
therefore, a double significance. 
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2. National Minorities and the Assembly 


When it is said that the League of Nations is to represent 
the “ organized peoples” of the world and not merely their 
governments, some further clarifying exposition is necessary. 
Peoples are organized in and through the state. The state 
articulates and functions only through government. Even 
the freest governments are frequently controlled by officials 
who represent only a bare majority and indeed often an actual 
minority. As public opinion is not static but in a constant 
condition of flux, there can be no absolute assurance that a 
government, or an administration, no matter how democrati- 
cally selected, will represent the majority at all times. Nor is 
it of vital importance that it always should. The people can- 
not act except through their representatives and it is to be 
assumed that in all states deemed eligible to a league of free 
nations, there will be a constitutional structure by which the 
majority may, within a reasonable period, assert its will and 
oust the minority from control. The vital point is that in a 
league the primary object of which is not to carry on any 
international government but to promote peace and inter- 
national cooperation between sovereign states, the theory should 
not be merely to assure representation in the league by the ma- 
jority within each state, but to reflect as many responsible ele- 
ments of public opinion as possible. Let us apply these principles 
to the Covenant. The Council is frankly and intentionally the 
reflection of the executive power of the governments represented 
in it. It is an organized body of governmental executives. 
Where a Council member represents a parliamentary system 
of government, his responsibility will be to the people through 
the majority of their legislative representatives. In a system 
like that of the United States, his responsibility will be pri- 
marily to the chief executive. It is plain that so far as the 
Council is concerned, there is no representation of the people 
except through the government or administration. 

The Assembly is often referred to as the “ deliberative 
body” of the League and yet its functions according to the 
Covenant are not so different from those of the Council 
as to distinguish the one from the other in this respect. 
It will, it is true, be a numerous body and common observation 
teaches us that a numerous body acts only after much deliber- 
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ation. Yet this difference in functioning is only a difference 
in modo, notin re. If the Assembly is to be chosen only by 
the governments, there will not be the slightest difference in 
the complexion of its membership from that of the Council, 
except in that part which represents nations not represented 
on the Council, namely the minor powers. There would, 
therefore, be a continuous and powerful element within the 
Assembly, endeavoring to impose the opinion, if not the will, 
of the Council upon the Assembly, thus encroaching upon its 
independence and lessening its value as a coordinate body. 

Something of these difficulties must have been sensed by the 
drafting committee because it was stated by the President at 
the session of the Peace Conference, on February 14th, that 
there was “a universal feeling that the world cannot rest 
satisfied with a merely official guidance . . . that if the de- 
liberative body of the League was merely to be a body of 
officials representing the various Governments, the peoples of 
the world would not be sure that some mistakes which pre- 
occupied officials had admittedly made, might not be repeated.” 
In view of the fact that each nation may have three delegates 
but only a single vote, there can be no doubt that it was in- 
tended that the nations should themselves provide for propor- 
tional representation in the membership of the Assembly. If 
the members are all to be chosen from the same party and are 
only to cast the vote of the government, a representation by 
one would be better than a representation by three, because 
responsibility would be more direct and action more easily con- 
trolled. Proportional representation, however, will bring to 
the deliberations of the Assembly the best minds of the prin- 
cipal parties or groups, tribunes of the people who will check 
the possible errors of the government, or the administration, 
before decision is taken. 

There is a marked difference between the principles which 
ought to prevail in selecting popular representatives in a na- 
tional legislature and those which should govern the appoint- 
ment of delegates to an international deliberative body. In 
the former case, the rule of the majority is tempered by the 
presence of representatives of minorities who always succeed 
in electing a greater or less number through the varying char- 
acter of populations and sectional and class interests. In an 
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international body such as the Assembly, this influence can 
exist only through proportional representation, while it is 
precisely there that it is of greatest importance. The inter- 
national view of world problems can be strengthened only if 
divisions of opinion do not coincide with national boundaries. 

Proportional representation in the Assembly of the League 
of Nations is more vital to the effective expression of the public 
opinion of the United States than that of most other nations. 
Under a parliamentary system, immediate control is exercised 
over the appointment of representatives, and thus, the govern- 
ment finds it advantageous to conciliate various currents of 
opinion. Under the American system, however, the admin- 
istration may have lost its majority long prior to the appoint- 
ment of national representatives and party policy may un- 
fortunately dictate a narrower view. We are confronted at 
the present moment with some of the dangers to which inter- 
national negotiations may be subjected through neglect of the 
wishes of the opposition in the appointment of negotiators. 
The League is in a measure the organized continuity of the 
Peace Conference. The success of the League will be better 
assured and the people of the United States more adequately 
served by some system of proportional representation. 
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HERBERT C. PELL, JR. 
Member of Congress from 17th District, New York 


r ANHIERE has been no problem before the world for centuries 
that has been as important as that of the League of 
Nations. It must be apparent to the meanest intelli- 

gence that the world organization of the past has failed dis- 

astrously and that the people of the earth are quite certain to 
establish a new system. Our only choice is what that system 
will be. Public war must go the way of private war. 

Universal peace is not a new ideal. Governments have been 
set up and torn down, boundaries have been changed, and 
peoples have migrated for the sake of peace and the opportun- 
ity of peaceful development. In two thousand years Europe 
has enjoyed practical peace but once, and that at the cost of 
liberty in the time of the Roman Empire. There can be little 
doubt that in 1917, after the collapse of Russia, and before 
the entrance of the United States into the war, there were 
many who feared that the foundations of civilization were 
being undermined and thought that perhaps it would be better 
to live under the orderly control of one empire than to con- 
tinue a struggle, which very obviously might overturn the 
structure of society, waged for an ideal of justice unattained 
in two thousand years. This doctrine of despair was at that 
time the greatest danger to the cause. Our entrance into the 
war revived the hope of the world and maintained the morale 
of the Allies fighting, scarcely more than a year ago, with 
their backs to the wall. We made it apparent to all that the 
vague hopes of centuries might be realized. Would it be 
honest, decent or wise to snatch that hope away? 

The opponents of the League of Nations seem horrified at 
the idea of the United States taking an active interest in the 
maintenance of world order. It is almost inconceivable that 
any intelligent person, who has been awake at any period 
during the last two years, can seriously make this point. 
Politicians how] at the idea that five or ten thousand American 
troops may be used to maintain order in the Balkans. It is, of 
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course, highly improbable that they ever will be, as the Near 
East will be particularly the province of the European powers, 
just as American problems will be left to the United States. 
Are these men, however, so inconceivably ignorant of inter- 
national affairs that they do not realize that we had a million 
American soldiers in France last year, because order was not 
maintained in the Balkans five years ago? Whether we like 
it or not we are inextricably bound up in the world’s structure. 
We made every effort to keep out of the war, but it proved 
impossible. Can any one say that we have no interest in the 
maintenance of peace? If we do not share in the policing of 
the world, we must be prepared to fight it. 

Other objectors say that the Monroe Doctrine is impaired. 
The Monroe Doctrine, as we all know, is a guarantee of the 
liberty and integrity of the South and Central American Re- 
publics, by the Government of the United States. Under the 
League of Nations, this liberty and integrity would be guar- 
anteed not only by the United States, but by all the other great 
powers. Would any of the men who gravely advance this 
argument, refuse a note or a mortgage which had previously 
been satisfactory to them, merely because it had additional 
endorsements ? 

We also hear that peace should be made first and the League 
taken up afterwards. This argument is advanced apparently 
on the theory that peace is a material object which is manu- 
factured, like a typewriter or a brick. If any person chooses 
to read the treaties which have ended any war in the past, the 
agreements which have ended strikes, or any document which 
has ended human contention anywhere and at any time, he 
will find that it is merely a statement of the conditions regu- 
lating the future relations of the contracting parties. Now, it 
is certainly for the best interest of the world that the future 
relations of the powers will be such as to preclude war, and it 
is necessary that those regulations take the form of a league. 
If the Peace League be not included in the treaty and we 
should want to make a league afterward, the first thing we 
would have to do would be to scrap the original treaty. 

We are told that under the Peace League, other countries 
will be able to dominate the United States and, to a certain 
extent, impair its sovereignty. Ordinary common sense will 
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show that if we cannot trust the other nations as partners in 
a league, we obviously cannot trust them merely because we 
do not have a league. If we fear seriously an unjust union 
of a majority of the great countries of the world against the 
United States, their partner in the League, we certainly must 
prepare ourselves to face this combination of all the powers 
joined against us. If these men really feel that England, 
France and Japan are going to join in a plot against the 
United States, obviously we must maintain a fleet equal to 
their combined navies and an army equal to all of theirs put 
together. Anything less would be to expose the interests of 
the United States to the grasping alliance conjured up in 
senatorial minds. The expense, of course, would be stagger- 
ing, but no cost can be too high to stave off the defeat of justice 
and independence. Taxes such as we never dreamed of must 
be levied. A war establishment such as the world has never 
seen must be maintained if we wish to continue free without 
relying on the justice and fairness of other nations. I should 
hate to see the United States take up that policy which has 
failed so disastrously in Germany. There is no reason why we 
should make a much greater success than Germany did, if we 
base our international relations on distrust and on the as- 
sumption of dishonor. 

I am not attempting to say that the proposed League is going 
to bring about the Millennium or even that a better one could 
not be devised. An agreement reached by great nations must 
of necessity be a compromise and is almost certain to be im- 
perfect. Our choice is between this league and none at all. 

There can be no doubt that should there be no league those 
countries which have suffered most in the struggle against Ger- 
man Imperialism will fall first before the Bolshevist. There 
can be no question whether it would be honorable or not to 
abandon France, England and Italy to their own resources. 
Nor can there be much question as to whether it would be wise 
in the long run to wash our hands of the affairs of Europe and 
take no active part in remedying the social disorders of other 
nations. I can see no alternative to the adoption of the 
League other than a government of riot, robbery and repudia- 
tion in Europe. Such a condition would cause a crisis of 
such severity in this country that our own social order would 
be in time menaced. It would be absurd to say that the League 
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will not cost us money, inconvenience and thought or that 
there are no dangers inherent in it. We must, however, real- 
ize that the cost, inconvenience, and danger of refusing the 
League will be greater. 

It is possible that the League will fail and that Europe will 
go down under a sea of anarchy, but I do not feel that the 
faith of our army in France was misplaced, nor do I feel that 
further assistance to our allies is merely throwing good money 
after bad. Order and civilization cannot be maintained in 
Europe unless the nations are entirely freed from the menace 
of attack and unless they are able to apply to peaceful develop- 
ment much of that power which in the past they have been 
obliged to use for national defense. If the United States 
should not enter the League, Europe will make its own alliance. 
It will not be as strong as if the United States had entered 
it and certainly with such a powerful people as ourselves out- 
side, this alliance will have to be much more heavily armed than 
if we joined. There is no other means by which Europe can 
face the rising tide of anarchy and discontent. We cannot 
imagine that disorder and unrest in one country will be viewed 
calmly by any other nation in the world. The danger to one 
is the danger to all, and a common system to preserve civiliza- 
tion will be necessary and certainly will come into being. 

Such a European alliance flouted by the United States 
will work for the interests of Europe and undoubtedly will 
constitute a menace to this country unless we chose to join it. 
We should have, of course, no voice whatever in its formation 
and probably our position would be less strong than if we 
redeem the pledge we have given to the world at the present 
time. There can be no doubt that the European public has 
understood that the United States was fighting to establish 
a new order of justice. Our choice is to accept the task and 
the responsibility of maintaining fair play among the nations, 
or of retiring with the definite distrust of all peoples and of 
abandoning the position which we have gained at such a terrific 
cost, leaving the organization of the world to foreign statesmen. 

It seems to me that this policy of cowardice and selfishness 
would be as unwise as it would be despicable. It is a scandal 
that men in high office should play politics with the hopes of 
the world, and that for a supposed partisan advantage they 
should be willing to risk the aspirations of mankind. 
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INTERNATIONAL LABOR STANDARDS AND 
THEIR POSSIBLE ENFORCEMENT IN 
THE UNITED STATES 


GEORGE W. WICKERSHAM 


Formerly Attorney-General of the United States 


HE announcement of the adoption by the Peace Confer- 
ence in Paris of the proposed treaty or international 
convention recommended by the Commission on Inter- 

national Labor Legislation, leads naturally to a consideration 
of the objects and purposes of the various conventions or con- 
ferences of representatives of employers and workers which 
recently have been held in Europe and America, as bearing 
upon the probable direction to be given by the International 
Labor Convention. 


British National Industrial Conference 


The National Industrial Conference, called by the British 
Government and held at Westminster on February 27, 1919, 
embraced a very large number of representatives of organi- 
zations of employers and workmen, besides several members 
of the British cabinet. It was characterized by extraordinarily 
frank expressions of opinion from all parties concerned. 
Reference was made in the course of the discussion to the fact 
that already, through the mechanism of the Ministry of Labor, 
twenty-six industrial councils had come into existence, and 
twenty-four more were on the way; that these would cover 
two and one-half millions of workers, the purpose of these 
councils being to adjust questions of dispute between em- 
ployer and employee. As was natural, a great deal of the 
discussion turned upon the existing condition of unrest in 
England which has followed upon the demobilization of the 
millions of men who were engaged in the military service 
during the war. The most candid expression of the opinions 
and aims of a large body of workers, was given by Mr. J. H. 
Thomas, the Chairman of the National Union of Railwaymen 
—a body which embraces, I believe, more than half a million 
workers. Mr. Thomas said: 
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The organized workers of Great Britain have made up their minds to 
procure for themselves an increasing share of the wealth which their labor 
has produced and produces. The workers, and I speak more especially for 
the members of our threefold organization, are determined to shorten 
materially the hours of labor in their respective industries. They are dis- 
satisfied with the system of society which treats their labor power as a 
mere commodity to be bought, sold and used as though they were machine- 
like units in the process of wealth production, and they therefore demand 
that they shall become real partners in industry, jointly sharing in the 
determination of working conditions and of management. Labor becomes 
increasingly alive to its sovereign power, and will shirk no responsibility, 
but equally it will be denied none of its rights and its privileges. The 
miners, railwaymen, and transport workers stand unalterably for ownership 
by the State of the mines, railways, and the means of inland and coastal 
transport. This is essential in the interests of the general community, as 
well as of the increased efficiency of these three national industries. 


Mr. Thomas also referred to the fact that as a result of the 
war, the workers had resolutely set their faces toward some 
order of society which would improve their lives and conditions 
in accord with the new valuation they set upon themselves. 
He said, 


No longer are they prepared to content themselves with every wage ad- 
vance being thrust upon the consumer, and, consequently, of canceling every 
improvement instantly and automatically. Rents, interest and profits are 
not inviolate. Statesmen of every party must make up their minds that 


there is going to be a drastic change. Wise men will allow and provide 
for it. 


The meeting resulted in the adoption of a resolution provid- 
ing for the appointment of a joint committee, consisting of 
equal numbers of employers and workers, men and women, to- 
gether with a chairman appointed by the government, to con- 
sider and report to the Conference at a later day, on the causes 
of the present unrest, and the steps necessary to safeguard and 
promote the best interests of employers, work people and the 
state, and especially to consider: 


1. Questions relating to hours, wages and general conditions of em- 
ployment ; 

2. Unemployment and its prevention ; 

3. The best methods of promoting cooperation between capital and labor. 
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Report of Joint Committee, A pril 4, 1919 


A very representative committee was appointed, consisting 
of thirty representatives of employers and an equal number of 
representatives of the trades-unions. This committee reported 
back to the Conference on April 4th. The trades-unions’ rep- 
resentatives submitted to this committee a comprehensive 
memorandum, setting out causes of the existing discontent of 
the workers and suggesting remedies, which is printed in full 
as an appendix to its report. Many of the subjects discussed 
in the memorandum were beyond the scope of the consideration 
which the committee deemed itself able to undertake as a 
preliminary to its report. Some of these matters undoubtedly 
will be brought forward for the consideration of the National 
Industrial Council, instituted in conformity with the recom- 
mendations of the committee. The memorandum sets forth 
that 


with increasing vehemence labor is challenging the whole structure of 
capitalist industry as it now exists. It is no longer willing to acquiesce in 
a system under which industry is conducted for the benefit of the few. It 
demands a system of industrial control which shall be truly democratic in 
character. This is seen on the one hand in the demand for public ownership 
of vital industries and services and public control of services not nationalized 
which threaten the public with the danger of monopoly or exploitation. It 
is also seen in the increasing demand of the workers in all industries for a 
real share in industrial control. .... 


The memorandum specifies the more important and especial 
causes of industrial unrest. It dwells upon the high prices 
prevailing for commodities of common consumption; the uni- 
versal opinion among the working classes that profiteering had 
taken place during the war on an unprecedented scale. It 
attacks the government for selling national ships, ship-yards 
and factories, instead of utilizing them for the employment of 
labor in large quantity ; refers to the extent of unemployment, 
and the inadequacy of unemployment allowances paid by the 
government; the effect of the termination of hostilities in caus- 
ing a sudden reduction in earnings, although not in wage 
rates, of huge masses of workers, without any corresponding 
decrease in the cost of living. Complaint is made that hours 
of labor have not been reduced, although ‘“‘ the workers are 
now urgently demanding a higher standard of leisure, to be 
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achieved by a reduction in working hours and the abolition 
of systematic overtime.” It points out the great need of better 
housing conditions for workers, which can only be supplied 
by the government; demands recognition of trades-unionism 
of government employees, including the police and complains 
of the lack of representative machinery capable of giving 
constant expression to the co-ordinate demands of the whole 
of the workers. 

The memorandum presents a program of remedies for un- 
rest, the first item of which is a demand that 


a substantial beginning must be made of instituting public ownership of the 
vital industries and services in this country. Mines and the supply of coal, 
railways, docks, and other means of transportation, the supply of electric 
power, and shipping, at least so far as ocean-going services are concerned, 
should be at once nationalized. 


It is claimed that 


Private profit should be entirely eliminated from the manufacture of 
armaments, and the amount of nationalization necessary to secure this 
should be introduced into the engineering, shipbuilding, and kindred 
industries. 

There should be a great extension of municipal ownership, and owner- 
ship by other local authorities, and co-operative control of those services 
which are concerned primarily with the supplying of local needs. 

Key industries and services should at once be publicly owned. 

This extension of public ownership over vital industries should be ac- 
companied by the granting to the organized workers of the greatest prac- 
ticable amount of control over the conditions and the management of the 
various industries. 


Concerning those industries which cannot at once be pub- 
licly owned, the memorandum urges the retention of state 
control, and particularly that wherever state assistance is 
granted in the re-establishment of industries upon a profit- 
making basis, there should be correspondingly strict state 
control. In view of the enormous burden of debt which has 
accumulated as a result of the war and of the methods adopted 
in financing the war by loans rather than by direct taxation, it 
is urged that steps at once be taken to remove a considerable 
part of this burden by a graduated levy on capital, from which 
property of $5,000 and less in value should be exempted. The 
memorandum also deals with the question of unemployment, 
urging the creation of a complete and comprehensive system of 
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unemployment wages and greater security on the part of the 
worker, including a provision that 


the worker who is threatened with arbitrary dismissal should, in all cases, 
have a prior right of appeal to his fellow workers, and wherever dismissal 
takes place on grounds other than those of demonstrated misconduct, the 
worker wh» is dismissed should be entitled to a payment proportionate to 
his period of service with the firm. 


As to wages, the establishment of a resonable minimum wage 
for every worker is demanded, as well as the principle of equal 
pay for men and women and a system of regulating wages. 
A reduction of hours of labor to a maximum of eight in any 
one day and forty-four in one week, is insisted upon with pro- 
visions for the prohibition of all systematic overtime, and the 
payment of all necessary overtime at special rates; special 
rates of pay applying also to night work, Sunday and holiday 
work; night work to be abolished absolutely for women and 
children and, wherever possible, for all workers. The memo- 
randum recommends that steps immediately be taken for the 
international regulation of the hours of labor and for the in- 
clusion of a universal maximum in the terms of the Inter- 
national Charter of Labor. In closing, the memorandum sets 
forth that: 


the fundamental causes of labor unrest are to be found rather in the 
growing determination of labor to challenge the whole existing structure 
of capitalist industry than in any of the more special and smaller griev- 
ances which come to the surface at any particular time. 

These root causes are twofold—the breakdown of the existing capitalist 
system of industrial organization, in the sense that the mass of the work- 
ing class is now firmly convinced that production for private profit is not an 
equitable basis on which to build, and that a vast extension of public 
ownership and democratic control of industry is urgently necessary. 


It is essential to question the whole basis on which our industry has been 
conducted in the past and to endeavor to find, in substitution for the 
motive of private gain, some other motive which will serve better as the 
foundation of a democratic system. . . . The motive of public service should 
be the dominant motive throughout the whole industrial system, and the 
problem in industry at the present day is that of bringing home to every 
person engaged in industry the feeling that he is the servant, not of any 
particular class or person, but of the community as a whole. This cannot 
be done so long as industry continues to be conducted for private profit, and 
the widest possible extension of public ownership and democratic control of 
industry is therefore the first necessary condition of the removal of in- 
dustrial unrest. 
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The conclusion of this argument would seem to be a non 
sequitur, and it might be remarked in passing that the public 
is hardly well served by the abrupt abandonment em masse of 
all service in transportation or communication or other work 
affecting the public, merely as a means of compelling compli- 
ance with demands for changed conditions of labor which are 
susceptible of determination by arbitration. 


Report of Conference Committee 


The Conference Committee considered only a part of these 
demands. Its report dealt especially with the question of 
maximum hours, minimum wages, methods of dealing with 
war advances, recognition of and negotiation between organi- 
zations of employers and workpeople, unemployment and the 
institution of a National Industrial Council. It recommended 
the principle of a legal maximum of forty-eight hours per 
week for all employed persons, varying in special cases. As to 
wages, the committee agreed that minimum time rates should 
be established by legal enactment of universal applicability, 
regulated by a commission and a court of arbitration. 

The provisions concerning unemployment dealt largely with 
conditions resulting from the war, which here may be regarded 
as largely temporary and local in character, and, therefore, as 
not having a general international interest. 

A comprehensive housing program to meet the acknowledged 
shortage of houses was recommended to the government, as 
also state development of new industries, such as afforestation, 
reclamation of waste lands, development of inland waterways, 
and in agricultural districts, the development of light railways 
and road transport. 

A wider application of the normal governmental provisions 
for maintenance during unemployment, and provisions enabling 
workers, whilst unemployed, to get access, without payment of 
fees, to opportunities for continuing their education, and im- 
proving their qualifications, were also advocated. To se- 
cure the largest possible measure of joint action between the 
representative organizations of employers and workpeople, and 
to be the normal channel, through which the opinion and ex- 
perience of industry would be sought by the government on 
all questions affecting industry as a whole, the committee re- 
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commended the establishment without delay of a permanent 
representative national industrial council. 


National Industrial Council 


Among the specific objects of such a council would be the 
consideration of general questions affecting industrial rela- 
tions, of measures to anticipate and avoid threatened disputes, 
of actual disputes involving general questions, of legislative 
proposals affecting industrial relations, of advice to the gov- 
ernment on industrial questions and on the general industrial 
situation and the issuance of statements for the guidance of 
public opinion on industrial issues. The Council, of which 
the Minister of Labor is to be President, is to consist of four 
hundred members, one-half to be elected by the employers’ 
organizations and one-half by the trades-unions. There is to 
be a Standing Committee of the Council, consisting of twenty- 
five members elected by the employers’ representatives on the 
Council, and twenty-five by the trades-unions’ representatives ; 
which Committee is to be empowered to take such action as it 
deems necessary to carry out the objects of the Council, and 
to consider any questions referred to it by the Council or the 
government, reporting its decision to the Council. It shall 
meet at least twice a year, and in addition, as often as the 
Standing Committee shall deem necessary. Great hopes are 
placed upon this Council as furnishing a practical method of 
settling questions between employers and their employees 
which might otherwise result in serious disputes and disorder. 


France C. G. T. Program November, 1918 


In France, the General Confederation of Labor (C. G. T.) 
the official representative of organized labor in that country, 
in November, 1918, met and formulated a minimum program 
of labor reform to be submitted to such a commission on labor 
as might be constituted by the Peace Conference. The pro- 
gram embodied a demand of syndical rights for workers, in- 
cluding government employees; the right of sailors to leave 
ships in port; revision of the Maritime Code; the right of 
labor unions to intervene in labor questions; the standardiza- 
tion of wages in each industry, through collective agreements 
and under the administration of labor organizations; an eight- 
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hour day; the prohibition of night work for women and chil- 
dren under eighteen ; and compulsory education up to fourteen 
years of age. 

As a protection against the high cost of living, the abolition 
of duties on food, coal and lighting material was advocated, 
and the establishment of a national communal food adminis- 
tration, composed of representatives of labor and consumers, 
which should have power to purchase and sell its products with- 
out profit ; and the levying of a tax on incomes, war profits and 
inheritances to reduce the national debt. 


Government Control and Regulation, not Ownership 


The Confederation laid great stress upon the intervention 
of government in reaching a solution to the problems with 
which it was concerned; not government ownership; but gov- 
ernmental control and regulation of privately conducted enter- 
prise. The program declared that: 


The Confederation believes that nothing necessary to personal, family or 
national life should be turned over to private interests unless collective 
control forces them to direct their efforts in accord with the general inter- 
est. This control, exercised in the name of the state for the producers and 
consumers and chiefly by their delegates, should be sufficiently powerful to 
maintain continuous control of production, or prices, of technical develop- 
ment, of conditions of labor, wages and insurance, as well as of the dis- 
tribution of profits exceeding normal interest or limited dividends. 

Thus established [it continued] this control will assure the functioning 
of the association of industry and state in enterprises whose dispersion will 
still permit the play of initiative and free competition. 


The establishment of a National Economic Council was re- 
commended, aided by regional councils, in which the labor 


organizations shall have direct representatives responsible to 
them: 


the management of unemployment funds; the reconstruction of the invaded 
regions by new collective organisms endowed with civil and administrative 
power by qualified representatives of the producers and consumers; the 
rebuilding of the cities, communes and factories in accordance with prin- 
ciples of hygiene, of health, and of beauty. 


It declares that economic reorganization should have as its basis 
the uninterrupted development of the national industrial equip- 
ment and the unlimited diffusion of general and technical 
knowledge, and for this purpose 
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to permit the use of all talent, to seek the utilization of all material re- 
sources and the application of all inventions and discoveries; to stimulate 
private initiative; to prevent all voluntary restriction of production and all 
surplus or producers, the consequences of which harm production itself. 


It is perhaps natural that in England stress should be laid 
upon nationalization of industry as a means of realizing the 
aims of the workers. The condition of the workers in many 
industries in Great Britain, with respect to housing, hours and 
conditions of labor and wages, has, it is well known, been 
much less favorable than that of men and women similarly em- 
ployed in France, Germany or America. During the war, the 
cooperation or control of the government over employers led 
to far better conditions for the workers than previously had 
been enjoyed. They declare themselves determined never to 
return to the pre-war conditions, and they look to their govern- 
ment to protect them in that resolve. But one of their own 
leaders (J. R. Clynes, M. P.) suggested to the Conference that 
no wealth could be created without work; no government by 
the wave of a wand can settle the housing problem. The 
Prime Minister also sounded a note of warning concerning the 
demands upon the national treasury involved in the outline of 
the workers’ desires. “ It is always assumed,” he said, “ that 
the treasury is inexhaustible, and that this money ‘ droppeth 
like the gentle rain from heaven, blessing him who gives and 
him who takes,’ especially him who takes, and that you gather 
the taxes, like the manna, every morning.” Still, the brunt of 
the English hope for improved labor conditions rests upon 
government aid. The strong individualism in the French char- 
acter found expression in the recommendations of the C. G. T. 
above quoted. The play of initiative and free competition is 
still in the eyes of the French workman the supreme end to 
be maintained. 


Conference of American Federation of Labor 
In the meantime, in June, 1918, the Conference of the 
American Federation of Labor, held at St. Paul, Minnesota, 
had appointed a Committee on Reconstruction, which prepared 
a program which was endorsed by the Executive Council of 
the Federation and submitted to the United States Senate. 
This program is very full and complete and should be read 


in its entirety. It advocates many principles which must com- 
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mand the support of all thoughtful citizens. As is natural, 
it lays great stress upon the value of trade-union organization 
and opposes any interference with its complete control of in- 
dustry. It regards low consumption as the primary cause of 
unemployment and advocates increased wages as a means of 
terminating unemployment and leading to increased consump- 
tion. It finds the principle of providing employment for idle 
workmen on public work as an expedient at best, and one which 
will not permanently remove the cause of unemployment. It 
contends for increase in wages, reduction in hours of labor 
and protection against child labor. It advocates cooperation 
between producers, as securing higher prices for their pro- 
ducts, and yet placing these in the consumers’ hands at lower 
prices than they would otherwise command, upon the theory 
that the middleman and his profit thereby will be eliminated. 
It yields to the ignis fatuus of government ownership and 
operation, declaring that “ public and semi-public utilities 
should be owned, operated or regulated by the government 
in the interest of the public,” including all wharves and docks 
connected with public harbors among those utilities and also 
advocates the development of the American merchant marine 
under government control; recommends the future enactment 
of legislation providing that the governments, federal and 
state, should own, develop and operate all water-power over 
which they have jurisdiction, supplying the power thus gener- 
ated to all citizens at rates based upon cost. It advocates, 
through graduated taxation, measures preventing large tracts 
of useable land from falling into private ownership and en- 
actments whereby tenant farmers or others may “ purchase land 
upon the lowest rate of interest and most favorable terms con- 
sistent with safety, and so safeguarded by governmental super- 
vision and regulation as to give the fullest and freest oppor- 
tunity for the development of land-owning agriculturists ”’ 
Closer control over corporate organization and activity is 
urged and the restriction of immigration, so that its flow 
shall at no time exceed the nation’s ability to assimilate and 
Americanize the foreigners coming to our shores, nor permit 
it at any time when there exists an abnormal degree of un- 
employment. Better housing of workers is to be attained 
through a governmental system of building model homes, 
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under a system of purchase by which the workers may borrow 
money at the lowest rate of interest and under favorable terms 
to build their own homes. 

Perhaps the most conservative recommendation is that con- 
cerning taxation, reading as follows: 


One of the Nation’s most valuable assets is the initiative, energetic, 
constructive and inventive genius of its people. These qualities when 
properly applied should be fostered and protected instead of being ham- 
pered by legislation, for they constitute an invaluable element of progress 
and material development. Taxation should, therefore, rest as lightly as 
possible upon constructive enterprise. Taxation should provide for full 
contribution from wealth by a tax upon profits which will not discourage 
industrial or commercial enterprise. There should be provided a progres- 
sive increase in taxes upon incomes, inheritances, and upon land values of 
such a nature as to render it unprofitable to hold land without putting it to 
use, to afford a transition to greater economic equality and to supply means 
of liquidating the national indebtedness growing out of the war. 


The need of education for all the people is declared, and 
large standing armies, or the use of militia during industrial 
disputes, while the courts are open and the civil authorities com- 
petent to maintain the supremacy of the civil law, is opposed. 

A provision which is greatly to be regretted is that respect- 
ing “‘ the people’s final voice in legislation.” This declares that 


an insuperable obstacle to self-government in the United States exists in the 
power which has been gradually assumed by the Supreme Courte of the 
Federal and State Governments to declare legislation null and void upon 
the ground that, in the court’s opinion, it is unconstitutional. 


The statement that this power has been gradually assumed by 
the courts historically is untrue. The right and duty of the 
judiciary to pass upon the constitutionality of legislation has 
been continuously asserted and enforced from the foundation 
of the government to the present day. It is the one function 
which distinguishes American self-government from the pre- 
tenses of democracy in many other so-called republics. Written 
constitutions are adopted for the protection of the individual 
citizen and of minorities against the tyranny of majorities. 
When the Declaration of Independence declared that a// men 
are born with certain inalienable rights, among which are life, 
liberty and the pursuit of happiness, and that to secure these 


rights governments are instituted among men, it adopted a 
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philosophy which required government to be organized so as to 
protect every citizen in the enjoyment of those inalienable 
rights. Hence, written constitutions were established under 
which legislatures and executives are restricted in their ac- 
tion. To secure against the overriding of these limitations of 
power, jurisdiction was conferred upon courts to act as referee 
or umpire in determining when legislative action violates the 
rights secured in the Constitution to ad/ the people, in the inter- 
ests of some of the people. It is always open to the people 
to change their constitution, if they desire, in the method pre- 
scribed for its amendment. The suggestion in the Federation’s 
program that “ the people acting directly or through congress 
or state legislatures should have final authority in determining 
which law shall be enacted,” strikes at the fundamental prin- 
ciple of American institutions, and threatens the continued 
existence of those rights, to secure which the government 
exists. 

In this same program, it is declared that “ the very life and 
perpetuity of free and democratic institutions are dependent 
upon the freedom of speech, of the press and of assemblage and 
association” ; and it is insisted ‘‘that all restrictions of freedom 
of speech, press, public assembly, association and travel be com- 
pletely removed, individuals and groups being responsible for 
their utterances’. The rights of free speech, of free press, and 
of the people freely to assemble and petition for redress of 
grievances, are among those secured by the Constitution. 
They cannot exist at all, if they are subject to constant inter- 
ference by the legislatures and popular referendums. Nor is 
it true that those rights, even in theory are wholly unrestricted. 
There is, for example, no right to incite to the overthrow of 
government, and we are being taught by current events that 
inflammatory utterances against established government in- 
evitably lead to acts of violence and destruction of life and 
property, and that prevention in this respect is of more im- 
portance than punishment. Punishment cannot fully protect 
the community in the enjoyment of peaceful, normal and regu- 
lated life. In the interests of the peace of the nation, inciters 
to the overthrow of all civilized order and advocates of the 
use of the torch and the bomb, must not be allowed to preach 
their subversive doctrines unchecked, upon the theory that 
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their arguments will fall upon deaf ears, or that if some un- 
balanced mind is led to put their teachings into practical ap- 
plication, his punishment will deter others from following his 
example. 

A fallacy also is involved in the unqualified declaration con- 
tained in this same program, that “ the right to bear arms is a 
fundamental principle of our government, a principle accepted 
at all times by free people as essential to the maintenance of 
their liberties and institutions. We demand that this right 
shall remain inviolate.” Experience has shown that the right 
to bear arms, like other rights, requires regulation in the 
interests of the safety and welfare of organized society, and 
that there can be no vested right in the anarchist to carry under 
his coat the incendiary bomb or the bludgeon. There is so 
much that is admirable in the program commented upon, that 
it is to be regretted that it is marred with the advocacy of 
principles which are fundamentally incompatible with those 
which constitute the foundation-stones of American institutions. 


A farmers’ program of reconstruction 

The agricultural interests of America also have formulated 
their ideas of future progress. A farmers’ National Confer- 
ence on Reconstruction was held in Washington, D. C., in 
January last, which was attended by representatives of state 
grangers, state farmers’ unions, the American Society of 
Equity, the Ancient Order of Gleaners, the National Non- 
Partisan League and a number of smaller organizations, at 
which a program for economic reconstruction in American and 
for international reconstruction was unanimously adopted. As 
was natural, it laid stress upon methods of securing employment 
in agriculture for returning soldiers and sailors, and adopted 
a declaration of certain principles which it regarded essential 


to the successful prevention of future war among which are 
the following: 


(1) Recognition of the common interests of the working people of all 


countries regardless of the form of political government under which they 
live. 


(2) International control over international trade and international in- 
vestment. 


(3) Freedom of production and uniform and equal free exchange between 
all peoples. 


[420] 


No. 3] INTERNATIONAL LABOR STANDARDS 63 


(7) Complete and direct control by the peoples of every established 
country of their own government. 

(8) Unrestricted passage for legitimate commerce over land and sea. 

(9) War must be made democratic by the agreement of all nations to 
declare war only by the majority vote of all, men and women. 


It also declared for 
living wages to those engaged in industry, commerce, trade, mining, rail- 
roading, and in all other legitimate activities as of direct benefit to farmers 
because they increase the purchasing power of those so engaged, and not 
only increase the efficiency of those workers, but provide the most economic 
and advantageous market for farm products—a home market. 


Proposed international labor bureau and annual Conference 


A consideration of these various recommendations of the 
organizations of the workers in England, France and America, 
will afford a better appreciation of the meaning and effect of 
the provisions contained in the Convention, creating a perma- 
nent organization for the promotion of the international regu- 
lation of labor conditions, which has been adopted as a part of 
the treaty of peace by the Paris Conference. 

Article XXIII of the amended peace Covenant declares: 


Subject to and in accordance with the provisions of international con- 
ventions existing or hereafter to be agreed upon, the members of the League 
(a) will endeavor to secure and maintain fair and humane conditions of labor 
for men, women and children both in their own countries and in all coun- 
tries to which their commercial and industrial relations extend, and for that 
purpose will establish and maintain the necessary industrial organizations. . . 


It was with such an end in view, that the Peace Conference, 
on January 31st, appointed a commission 
to inquire into the conditions of employment from the international aspect, 
and to consider the international means necessary to secure common action 
on matters affecting conditions of employment, and to recommend the form 


or a permanent agency to continue such inquiry and consideration in co- 
operation with and under the direction of the League of Nations. 


Organizations of labor in different countries have come more 
and more to realize that high wages and opportunity for ad- 
vancement in one country serve to stimulate immigration from 
countries where conditions are less favorable. The great in- 
flux of cheap labor from Europe into America in the past 
operated to keep down wages and to retard improvement in 
conditions under which men, women and children were em- 
ployed in industry in the New World. 
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One of the ends sought to be accomplished by practically 
all of the programs referred to, is the removal of the dis- 
parity of conditions of labor in different countries, with the 
resultant tendency to immigration. The removal from the 
European countries of restraints upon individual freedom 
and the furnishing of better opportunities for advancement 
than heretofore have existed may, and doubtless will, check 
the tendency to leave home and country and seek improved 
conditions in the American states. The effect of this diminu- 
tion or cessation of immigration upon the future growth and 
development of America is a matter for serious speculation. 
It would be a sad paradox if the effort to bring about an 
assimilation in each country of conditions affecting labor in 
other countries should result in such interference with oppor- 
tunity for individual advancement and the expression of in- 
dividual capacity in this country, as, not only to remove the 
great incentives to peoples of other lands to seek their for- 
tunes here, but to check the development of American civili- 
zation and the enjoyment of opportunities for advancement 
and improved condition, which in the past have resulted in the 
wide diffusion of wealth and the establishment of a higher 
general standard of living than ever attained in any other 
country or age. 

The Convention for the permanent International Labor 
Conference recites the conditions which prevent the existence 
of social justice in the world to-day, in the following language: 


Conditions of labor exist involving such injustice, hardship and privation 
to large numbers of people as to produce unrest so great that the peace 
and harmony of the world are imperilled; and an improvement of these 
conditions is urgently required; as for example by the regulation of the 
hours of work, including the establishment of a maximum working day 
and week, the regulation of the labor supply, the prevention of unemploy- 
ment, the provision of an adequate living wage, the protection of the 
worker against sickness, disease and injury arising out of his employment, 
the protection of children, young persons and women, provision for old 
age and injury, protection of the interests of workers when employed in 
countries other than their own, recognition of the principle of freedom of 
association, the organization of technical and vocational education, and 
other measures. 


The international body which is created by the Convention 
primarily is to serve the useful purpose of facilitating the inter- 
[422] 


| 
| 


No. 3] INTERNATIONAL LABOR STANDARDS 65 


change of information and opinions between the representatives 
of different nations on all subjects relating to the international 
adjustment of conditions of industrial life and labor. It also is 
directed to discuss and submit for the consideration of the 
different powers represented by its membership, propositions 
for legislation or for treaties respecting the subjects consid- 
ered ; and where these propositions shall have been adopted and 
shall have found expression in law or treaty, to follow up their 
application and to call attention to any failure to enforce their 
provisions, bringing it, if necessary, before appropriate courts 
of international justice and directing against any nation, where 
it seems proper, measures of an economic character prepared 
to compel compliance with the laws or treaty obligations, 
which it has freely and of its own accord adopted. 

A concrete idea of some of the objects aimed at, is fur- 
nished by the program adopted for consideration at the first 
meeting of the conference appointed to be held in Washington, 
D. C., in October next. This program involves the consider- 
ation of the follewing subjects: 


1. Application of the principle of an eight-hour day or forty-eight-hour 
week. 


2. Question of preventing or providing against unemployment. 
3. Women’s employment. 
a. Before and after childbirth, including question of maternity 


benefit. b. During the night. c. In unhealthy processes. 
4. Employment of children. 


a. Minimum age of employment. b. During the night. e¢. Un- 
healthy processes. 


5. Extensions and application of the international conventions adopted 
at Berne in 1906 on the prohibition of night work for women employed in 


industry and the employment or use of white phosphorus in the manufacture 
of matches. 


A further resolution which was adopted by the International 
Labor Commission will hardly be received widely with favor 
in this country. It recommends that as soon as possible an 
agreement shall be arrived at between the high contracting 
parties with a view to endowing the International Labor Con- 
ference, under the auspices of the League of Nations, “ with 
power to take under conditions to be determined, resolutions 
possessing the force of international law”. There is a very 
general opposition in the United States to the creation of any 
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supersovereignty over our government in the formation of any 
international body, and in the proposed Covenant of the League 
of Nations, reliance is most wisely, it seems to me, placed rather 
upon the effect of discussion, interchange of opinion and sug- 
gestion, than upon coercion, to accomplish the beneficent ends 
in view. The method would better be adopted respecting the 
Labor Convention, which is embodied in the Constitution of 
the League of Nations. The agreed object of the International 
Labor Convention is, through discussion and exchange of in- 
formation, to awaken a more just recognition among all the 
nations, of the rights and the duties of their communities with 
respect to men and women who labor with their hands for 
their daily bread. Far better results can be accomplished 
through the quickening of international conscience in this re- 
gard, than by attempting to impose rules over sovereign peo- 
ples by the resolutions of international conferences. There 
must and will be differences in the attitude of various nations 
toward the ends and objects aimed at by these organizations. 
Each government must determine for itself how far it will adopt 
the recommendations of the International Conference. 

With the ultimate purpose of achieving a better share in the 
proceeds of industry for the workers than they have had in 
the past, few will be found to disagree. But it is perhaps 
timely to observe that a great commonwealth is made up of 
many elements, and that wage earners and farmers, vast as is 
their number, just their claims, and important their consider- 
ation, do not compose the whole, or even a majority of all the 
inhabitants of the land, and an attitude of defiance of organized 
government is not the best method through which to attain 
a maximum degree of satisfaction with government by any one 
particular class. 


Fallacies and Conclusions 


Three fallacies seem to be involved in most of the programs 
thus far presented: (1) That better conditions for the com- 
monwealth than those which prevail, can be secured by en- 
trusting government with the ownership and conduct of im- 
portant industries; (2) that the policy of giving control to 
organizations of workers over the means of conduct of in- 
dustry can result in the permanent betterment of such industry ; 
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and (3) that the grant of larger wages to the workers will 
reduce the cost of living and increase the general prosperity. 

In England, the workers seem to have been more impressed 
with the efficient conduct of industry during the war through 
the close cooperation of employers, workers and the govern- 
ment, than with the abnormal and exceptional conduct of 
such industry and the improbability of its effective continuance 
in time of peace. After all, competition and the incentive of 
profit must and will remain the most efficient causes of in- 
dustrial and commercial prosperity. Great as is the value of 
brawn, the mind of man, in the future as in the past, will con- 
tinue to be indispensable to the successful conduct of all great 
enterprises. Governmental ownership and operation, which 
exclude both competition and profit, must gradually result in 
inefficiency and stagnation. No candid student of the past 
will advocate a return to the old system of unrestricted control 
of workers by employers, which resulted in great injustice 
and in the abnormal concentration of the proceeds of industry. 
The prosperity of the country rests upon securing a just balance 
between the right recognition of the share of the worker in the 
profits of his industry and the necessarily greater profit to be 
allowed to the planning and directing brain. 

A very wise provision was inserted, I believe through the 
influence of the President of the American Federation of Labor, 
in the International Labor Convention, to the effect that in 
no case shall any nation be asked or required, as the result 
of the adoption of any recommendation or draft convention 
by the Conference, to diminish the protection afforded by its 
existing legislation to the workers concerned. This will still 
leave America preéminent in the provisions made by the laws 
of state and nation alike for the proper protection of those 
who labor with their hands. A close comparison of the con- 
ditions prevailing in different countries, made under the 
auspices of the International Labor Bureau and emphasized 
in the conferences of the Convention, will, it is to be hoped, 
demonstrate to the workers of this country the great benefits 
which its institutions have secured to them, and to employers, 
the advantages which they have enjoyed and will continue to 
enjoy if their dealings with the men who labor for them 
shall be characterized by a constantly increasing sense ot 
justice and a willingness to grant fair play. 
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THE MANDATARY SYSTEM UNDER THE COVE- 
NANT OF THE LEAGUE OF NATIONS 


ALPHEUS HENRY SNOW 


clares in its preamble that the object of the signatory 

powers, in uniting themselves as a League, is “ to 
promote international cooperation and to achieve international 
peace and security.” This universal object can only be ac- 
complished by the League exercising such a moral influence 
over the civilized states external to it and such an advisory 
or actual control over all the backward peoples of the world, 
or at least over such of them as may, by common consent of 
the members of the League, be placed under its tutelage, as 
will bring about a universal cooperative relationship between 
all states and peoples. 

The Covenant, therefore, properly makes provision for these 
two classes of external relations of the League. In Article 
XVII and Article I arrangements are made for settlement of 
disputes between the League and its members and external 
civilized states and for admitting such states into the League. 
In Article XXII and Article I arrangements are made for the 
administration by the League of such regions inhabited by 
backward peoples as may be ceded to it by the members of the 
League having claims to the title and sovereignty of the re- 
gions, and for admitting to membership in the League any 
backward people which shall have attained the position of ‘a 
self-governing colony ” of the League and be otherwise quali- 
fied for membership. 

As respects those regions which are at the present time 
colonies, protectorates or dependencies of any one of the civil- 
ized states, whether the state is a member of the League or 
not, the Covenant is silent except that Article I makes eligible 
for membership in the League a “ self-governing dominion or 
colony ” of any civilized state which is otherwise qualified. 

It is the provisions of Article XXII relating to the admin- 
istration by the League of regions inhabited by backward 
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peoples and ceded to it by the member states, that are to be 
considered under the title ‘The Mandatary System”. This 
name arises from the fact that under the system established by 
this Article, a member state participating in the tutelage by the 
League of the backward regions ceded to it is required to act 
as a mandatary on behalf of the League. 

The paragraphs of Article XXII which establish the gen- 
eral principles of this new system and determine the original 
territories to which it shall be applied, are as follows: 


To those colonies and territories which as a consequence of the late war 
have ceased to be under the sovereignty of the states which formerly gov- 
erned them and which are inhabited by peoples not yet able to stand by 
themselves under the strenuous conditions of the modern world, there should 
be applied the principle that the well-being and development of such peoples 
form a sacred trust of civilization and that securities for the performance 
of this trust should be embodied in the Covenant. 

The best method of giving practical effect to this principle is, that the 
tutelage of such peoples should be entrusted to advanced nations who by 
reason of their resources, their experience, or their geographical position, 
can best undertake this respensibility, and who are willing to accept it, and 
that this tutelage should be exercised by them as mandataries on behalf 


In every case of mandate, the mandatary shall render to the Council an 
annual report in reference to the territory committed to its charge. 

The degree of authority, control or administration to be exercised by 
the mandatary shall, if not previously agreed upon by the members of the 
League, be explicitly defined in each case by the Council. 

A permanent commission shall be constituted to receive and examine the 
annual reports of the mandataries and to advise the Council on all matters 
relating to the observance of the mandates. 


It is noticeable that though the title and sovereignty of the 
regions conquered by the allied and associated powers in the 
late war is assumed by the language of the provisions quoted 
to be in the League, there is no formal cession or conveyance 
to the League of the claims of the states to these regions. The 
reason for the absence of formal words of cession seems to be 
this: These regions, though in fact each of them was con- 
quered by some one or a few of the allied and associated 
powers, are, nevertheless, in contemplation of the law of nations, 
under the terms of the alliance and association, the joint con- 
quest of all; and the military occupation of any of these re- 
gions, though in fact established and maintained by one or a 
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few of these powers, inures in law to the benefit of all and con- 
fers no individual sovereignty upon the state or states which 
actually made the conquest or which maintain the military oc- 
cupation. The sovereignty of the former sovereigns of these 
territories has, as the Article says, ceased, and the sovereignty 
of these regions is in the allied and associated powers collec- 
tively. When, therefore, they unite themselves into a League, 
the League is regarded by them as succeeding to their collec- 
tive sovereignty by operation of law and by their consent, so 
that no formal cession or quit-claim is necessary, and a mere 
recognition of the passing of their collective title to the League 
is treated as sufficient. 

The exercise by the League of the sovereignty over these 
joint conquests of the allied and associated powers, as their 
successor, by operation of law and their consent, is, it will have 
been noticed, subjected by the provisions of Article XXII, above 
quoted, to “ securities’ or ‘“ safeguards”’ which the Article de- 
clares to be indispensable and ‘‘ embodied in the Covenant” 
—evidently intending that these “ securities ” or “ safeguards 
should be a covenant running with the land, analogous to 
what the United States in its Ordinance for the Government 
of the Northwest Territory of 1787 called “Articles of Com- 
pact’, having the sanctity of a fundamental constitution of the 
regions designated and all similar regions and applying to 
these regions for all future time, so long as the population 
may continue to require tutelage. 

The first of these safeguards is, that the sovereignty of the 
League over these regions shall be true sovereignty, that is, 
that the governmental power exercised by the League over 
the backward peoples committed to its care shall be exercised 
as a “sacred trust of civilization’, in order to promote “ the 
well-being and development ” of the peoples governed. There 
is thus assured to the peoples of these regions, in the Lincolnian 
phrase, government of and for the people, and also, so far as 
may be practicable, by the people,—and, in the Rooseveltian 
phrase, government which shall help the peoples governed to 
help themselves. 

The second of these safeguards is, that the League shall 
administer its trust for the tutelage of its dependent regions 


through the instrumentality of one of the civilized states, in 
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every case where such administration is possible. Direct ad- 
ministration by the League is not prohibited and evidently 
cannot be, since the states are all at liberty to decline to act 
for it; but administrative tutelage through a state is declared 
to be “ the best method ”’. 

The system of mandatary administration is safeguarded in 
various ways,—first of all, by the legal terms descriptive of the 
legal obligations assumed by the League and by the state 
which acts for it. The League is described as the “ trustee ”’ 
of backward peoples committed to its charge, and the state 
which acts for it is described as its “ mandatary’’. A trustee, 
under all systems of law, is without power to delegate his 
trust; hence the League is by necessary implication prohibited 
from delegating to any state its trustee sovereignty over back- 
ward peoples committed to its charge. It must forever retain 
its responsibility as trustee for such peoples. Its dealing with 
states regarding such peoples is limited to appointing one of 
them as its “ mandatary ’’,—that is, as its agent, to do in its 
behalf what the League may deem proper in order to enable 
it to perform its trust, and to serve without remuneration,— 
a mandate being a form of agency in which the agent acts 
without right to remuneration or profit, though without liabil- 
ity to loss. There is thus contained in the term “ mandatary ”’ 
an implied prohibition against exploitation of backward peo- 
ples by mandatary states or their citizens. 

Other safeguards for the faithful execution of the trust as- 
sumed by the League in behalf of “ civilization ’’—civilization 
being thus personified as the supreme trustee of all backward 
peoples—and in favor of backward peoples placed under its 
jurisdiction, are established in the provision that no state shall 
be eligible as mandatary of the League except one which is 
“advanced ’”’, and, therefore, presumably honest; which has 
“resources”, and is, therefore, presumably able and willing 
to make needful advances of money and credit; which is “ ex- 
perienced’”’ and, therefore, presumably able to succeed in its 
tutorial work; and which has an appropriate “ geographical 
position ”, so that it may presumably do the work most con- 
veniently and may have an interest in making a success of it. 
Still other safeguards are, that the mandate shall be “ explicit ”’ 
respecting the ‘“ degree of authority’ to be exercised by the 
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mandatary ; that the mandatary shall make annual reports to 
the League; and that it shall at all times be under the sur- 
veillance of the League through a commission of surveillance 
appointed by the League. 

There are paragraphs of Article XXII other than those 
above quoted containing safeguards which especially interest 
the backward peoples, since they determine the régime to be 
applied to each according to its stage of development. These 
paragraphs are as follows: 


The character of the mandate must differ according to the stage of the 


development of the people, the geographical situation of the territory and 
other circumstances. 


Certain communities formerly belonging to the Turkish Empire have 
reached a stage of development where their existence as independent nations 
can be provisionally recognized, subject to the rendering of administrative 
advice and assistance by a mandatary until such time as they are able to 
stand alone. The wishes of these communities must be a principal con- 
sideration in the selection of the mandatary. 

Other peoples, especially those of Central Africa, are at such a stage 
that the mandatary must be responsible for the administration of the 
territory under conditions which will guarantee freedom of conscience or 
religion, subject only to the maintenance of public order and morals, the 
prohibition of abuses, such as the slave trade, the arms traffic and the 
liquor traffic, and the prevention of the establishment of fortifications or 
military and naval bases and of military training of the natives for other 
than police purposes and the defense of territory, and will also secure equal 
opportunities for the trade and commerce of other members of the League. 


By these provisions the sovereignty of the League over these 
regions is apparently regarded as a paramount sovereignty or 
overlordship; the ordinary sovereignty or lordship being re- 
garded as vested in the people under tutelage when it is of the 
first grade, and in the mandatary state when the people is of the 
second grade. In solving the legal problems of the future 
which may turn upon the question of sovereignty over these 
regions, it will apparently be necessary to resort to the prin- 
ciples of the feudal system. The League, as paramount sover- 
eign and overlord, would appear to have, under these pro- 
visions, the sole duty of protecting from external aggression 
all the backward regions committed to its paramount sover- 
eignty; the mandatary state, as ordinary sovereign or lord, 
having only the duty of tutelage or education. The safeguards 
provided for peoples of the second grade are substantially those 

[430] 


No. 3] THE MANDATARY SYSTEM 73 


established for such peoples by the action of the Berlin African 
Conference of 1885 and the Brussels African Conference of 
1890. 

The remaining paragraph of Article XXII other than those 
above quoted, concerns a class of peoples under the trusteeship 
of the League which by reason of their contiguity to the man- 
datary state and their consequent manifest destiny to be in- 
corporated into its domestic body, or by reason of their in- 
sularity, diminutiveness, or other peculiarities, are permitted 
to be subjected by the League and the mandatary state to a 
special régime. The words of this paragraph are as follows: 


There are territories, such as Southwest Africa, and certain of the South 
Pacific Islands which, owing to the sparseness of their population, or their 
small size, or their remoteness from the centers of civilization, or their 
geographical contiguity to the territory of the mandatary, and other cir- 
cumstances, can be best administered by the mandatary as integral portions 
of ite territory, subject to the safeguards above mentioned in the interests 
of the indigenous population. 


In the cases mentioned in the above paragraph, the para- 
mount sovereignty will still, of course, remain in the League 
and the regions specified will not, in contemplation of the law 
of nations, constitute an integral part of the territory of the 
mandatary state. They will simply have a form of administra- 
tion similar to that which they would have if they were integral 
parts of its territory. All the constitutional safeguards under 
the constitution of the mandatary state which would apply if 
they were integral parts of its territory, will be applicable and 
also all the constitutional safeguards provided in the Covenant 
which are for the benefit of the indigenous population. 

The Covenant, it will have been noticed, contains no express 
provisions concerning the revocation of a mandate given by the 
League to a state. That the League has this power, however, 
there can, it seems, be no doubt. A mandate, like every form 
of agency, is revocable at the election of the principal. The 
authority given to the League by the Covenant to appoint and 
commission states as its mandataries and to supervise the states 
which have accepted its mandate, would seem necessarily to 
imply the power to revoke the mandate. That the League 
will not revoke a mandate without just cause and without a 
judicial determination, is to be assumed. 
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From the foregoing survey of the safeguards provided in 
the Covenant to insure the harmonious correlation of all the 
conflicting interests which will exist concerning backward peo- 
ples committed to the charge of the League and administered 
by it through a state as tutor, it is evident that these safeguards 
are inadequate in one important respect, namely, as respects 
the principles to be observed in the selection of the mandatary 
state. All that the Covenant says on this subject is that those 
states only shall be eligible to receive a mandate of the League 
which are “‘ advanced ’’, which have “ resources”, and “ ex- 
perience’, and which havea ‘‘convenient geographical position”. 
These safeguards are all good, but in view of existing inter- 
national conditions and the history of the dealings of civilized 
states with backward regions, they are clearly not sufficient. 
There must also be rules making states ineligible in certain 
cases, if “the mandatary system” is to become, in fact, a 
part of the great plan “to promote international cooperation 
and to achieve international peace and security”. As rules 
of ineligibility needful to effectuate this prime object of the 
League, the following may be suggested : 

First, that a conqueror state should be ineligible for a 
mandate of the League for the tutelage of conquered regions 
unless the war in which the conquest was made was waged on 
the declared issue of misgovernment of the indigenous popu- 
lation by the vanquished state. A civilized state which in a 
war with another civilized state fought on issues of any other 
kind shall have seized and occupied the colonies or depend- 
encies of its opponent inhabited by backward peoples should 
not be permitted to receive benefits from its military seizure 
and occupation of these backward regions by turning them 
over to the League and receiving them back as its mandatary. 
To permit a conqueror state to be eligible for a mandate in 
such a case must necessarily tend toward the perpetuation of 
the old rule, so prolific of war, that backward regions are 
pawns in the game. At the Berlin African Conference of 
1885, the United States earnestly urged the establishment by 
the conference of a rule of ineligibility such as is here sug- 
gested as respects Middle Africa. 

Second, that a state which has an extensive domestic territory 
or an extensive external domain should be ineligible for a man- 
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date. To permit a member-state of the League which has 
a domestic territory far exceeding in extent the average terri- 
tory of the member-states, or which already holds and gov- 
erns as its colonies, protectorates or dependencies so large a 
part of the world as to give it a monopoly in fact of the 
economic life of the world and a virtual world dominion, to 
be eligible to accept a mandate of the League for the tutelage 
of additional regions would tend to increase the opportunities 
of such a state for world-monopoly and world-dominion and 
would also tend to enable the state to control the League for 
its own benefit. The “ mandatary system”’ is capable of be- 
ing used so as to have a very considerable effect in bringing 
about an equalization between the member-states of the League 
and should undoubtedly be used, so far as practicable, to ef- 
fect this very desirable result. 

Third, that a member-state of any kind of a federal unity 
existing within the League should be ineligible for a mandate. 
To permit a state which is a member of a federal state, or of a 
federal empire, or federal commonwealth, to be eligible for 
a mandate of the League would either place such a state in 
opposition to the federal state, empire, or commonwealth of 
which it is a member, or if the composite state assented, would 
enable the composite state indirectly to obtain the mandate 
for itself. 

It should also be provided in the Covenant, as an additional 
and general safeguard to the whole “ mandatary system”, 
that the selection of mandataries of the League should be made 
only in times of peace, through a judicial proceeding, in which 
the qualifications of every state will be weighed on its merits; 
in which the tribunal charged with making the selection will 
be prohibited from considering any claim based on conquest, 
military occupation, or other right of war; and in which there 
will be taken into consideration and brought into harmony all 
the various interests involved—those of the backward peoples, 
those of the League, those of the states eligible for mandates 
and willing to act, and, above all, the general interests of 
civilization and humanity. The League, in the exercise of 
its “trusteeship” in behalf of “ civilization” for backward 
peoples, stands in the world in a position analogous to that 
which the chancellor or the probate judge holds in the state 
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when he is sitting to determine the matter of appointment of 
a curator for a person not of sound mind, or of a guardian 
for an infant, in order that, for the benefit of the backward 
person himself, of his relatives, of the state, and of the civilized 
world generally, a tutorial and corrective influence may be ex- 
ercised, so as to restore the unsound mind to a normal state 
of soundness or to develop the immature mind to a sound 
maturity. Such proceedings are in all systems of law re- 
garded as of the highest importance to the sound life of the 
community and are surrounded by all conceivable safeguards. 
The principles of the private law concerning curatorship and 
guardianship form a proper source from which to derive the 
principles and practices of the “‘ mandatary system” by ana- 
logy, so that it shall fit into the general plan of the League 
and enable the League to effectuate its object. 

However novel the “ mandatary system” may appear to 
those unfamiliar with international law and colonial science, 
it contains no novelty for publicists. Its adoption was an in- 
evitable next step in a long course of evolution beginning with 
the action of the Congress of Vienna in 1814. At that Con- 
gress it was resolved that all the eight members of the Con- 
gress, whether possessing colonies in Africa or not, were en- 
titled to participate in the consideration of measures for co- 
operative action in abolishing the African slave trade, be- 
cause, as they held, the subject of the relations of civilized 
states with backward peoples was one affecting public morals 
and humanity, which was to be determined by all the powers 
collectively. From this action, the necessary conclusion, which 
was soon made, was, that the backward peoples of the world 
are, by the law of nations, under a curatorship or guardianship 
of all civilized states, collectively and individually. This 
latter principle was applied, or at least was purported to 
be applied, at various times during the century preceding the 
Great War, in the dealings of the Concert of Europe with 


»Turkey, Greece, Egypt, the Balkan States and Morocco; in 


the dealings of the Concert of Europe and the United States 

with Japan and China; and especially in the dealings of the 

Concert of Europe, the United States and the Oriental Powers 

with Middle Africa at the Berlin African Conference in 1885 

and the Brussels African Conference in 1890. The League of 
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Nations, as the trustee in behalf of civilization, in favor of 
backward peoples, is the natural successor of these various 
“ concerts’’ of civilized states which from time to time—with 
little success, it must be admitted—have attempted to represent 
“civilization” and bring about a cooperative relationship 
between the civilized and the backward peoples. Condominion 
of backward peoples by two or more states was proved to be 
impossible in the case of Egypt and the Samoan Islands; and, 
for a quarter of a century preceding the Great War, it had been 
recognized that the best method of tutelage of backward peo- 
ples was for all the civilized states collectively to assent to some 
one civilized state placing itself in care of each backward peo- 
ple, and for them all collectively, acting by way of “ concert’’, 
to hold that state responsible as their mandatary to perform 
the trusteeship of civilization for the tutelage of the backward 
peoples. From acting by way of “ concert” to acting as now 
proposed, by way of “ league” was but a short step, and one 
which was sooner or later certain to be taken. 

The question of the desirability of a state accepting a man- 
date of the League under the Covenant in its present form, 
has been much discussed. This is really a question whether 
the general safeguards of the League which are now provided 
by the Covenant, are adequate to prevent perversion; and 
whether, even if they are so on paper, the League is likely to 
be perverted in fact, and the Covenant made an instrument of 
world monopoly and world domination by one state or by a 
group of states. Under the Covenant in its present form the 
whole power of the League is concentrated in the Council and 
Assembly—virtually in the Council. These organs of the 
League have power not only to advise concerning international 
cooperation in peaceful activities, but also to advise and super- 
intend the coercion of a member state by the other states so as 
to compel it to desist from alleged anti-cooperative action and 
make reparation therefor. The peace powers and the war 
powers of the League are thus in the same hands. A state 
which, on account of its geographical position or for other 
reasons is in danger of having this war-power of the League 
turned against it on grounds deemed adequafe by these organs 
of the League acting at their discretion, might well decline to 
accept a mandate of the League or any other international 
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responsibility likely to weaken its defensive power. It would 
seem that the Council and Assembly of the League should be 
confined to advising the member-states concerning peaceful 
cooperative action, and that when it appears to be necessary 
to coerce a state for anti-cooperative action, this question should 
be determined by an extraordinary judicial assembly of the 
other states summoned in a predetermined manner, and that 
this same extraordinary assembly should, in case it decides 
adversely to the state charged with anti-cooperative action, 
advise and control the necessary joint constabulary and cor- 
rective measures taken by the states thus allied against the 
state adjudged to be an international wrongdoer. Assum- 
ing that the Covenant will, at the time it goes into effect, be 
adequate to institute a League which will in other regards ac- 
complish the declared object of promoting international co- 
operation and achieving international peace and security, it 
would seem that the “ mandatary system” would be a fitting 
feature of the general plan, and that, if there could be in- 
corporated in the Covenant the additional safeguards of the 
system above outlined, there would be reason to hope it might 
be successful. 

That there would be much risk and little honor in the as- 
sumption, by any of the powers which are the conquerors in the 
late war, of the mandate of the League over the backward 
conquered regions to which alone the Covenant in its present 
form relates, seems certain. The history of all civilized states 
in dealing with backward peoples is deeply stained with 
“ atrocities ”, and comparison cannot now be admitted—especi- 
ally comparison based on interested testimony gathered during 
the war. An examination of the literature of the world be- 
fore the war, will, it is believed, show that the publicists of the 
powers which are now in the position of victors, found no fault 
with the title of the powers which are now in the position of 
vanquished, to the backward regions under their jurisdiction ; 
and that in estimating the comparative value to civilization of 
the colonizing activities of the various powers, colonial ex- 
perts recognized as highly valuable the work done by the 
now vanquished powers. The case of Turkey is, of course, 
that of a sick man, whose sickness has been made worse by 
the conflicting ministrations of his alleged physicians. A state 
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accepting a mandate for the care of such a patient would need 
to be assured that the physicians previously in charge of the 
case would voluntarily and entirely withdraw. 

If the “‘ mandatary system” should prove successful in the 
case of the backward peoples committed to the care of the 
League by the Covenant, it would doubtless gradually be 
extended to include the colonies, protectorates and dependencies 
of civilized states inhabited by backward peoples. Each such 
state which desired to act honestly as respects the backward 
peoples dependent upon it, would have a strong motive to re- 
linquish its dependencies to the League in case it could receive 
them back as mandatary, for the protection of these regions 
against external aggression would then fall upon the League. 
The vast navies now kept up by colonizing states as “ insur- 
ance”’ against the loss of colonies could then be dispensed 
with, and unwillingness of a colonizing state to assume toward 
its colonies the relationship of mandatary of the League would 
give rise to the suspicion that it desired to exploit the backward 
peoples under its control and required its navy to insure 
freedom from interference in its work of exploitation. 

The “ mandatary system ”’ is, it is evident, a necessary part 
of the new system in which the civilized states recognize them- 
selves as having with each other social relations of a legal 
nature, as well as those purely contractual and economic rela- 
tions with which international law proper is concerned. There 
thus seems to be coming into existence, through the establish- 
ment of this “ society of the civilized states”, as The Hague 
Conferences called it, by international convention, a new 
division of the general public law, distinct from international 
law proper—a social law of nations, of which the “ mandatary 
system ” forms a part. 
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new condition of relations which is to govern the con- 

duct of men and women, beginning, as we hope to, upon 
a new basis, there is no principle that should deserve better, 
higher and deeper consideration than that of creating standards 
which are to be recognized alike by all the great nations of the 
earth with reference to men, women and children in industry. 
The greatest asset which any nation has, and, therefore, the 
greatest asset which all of the nations of the world have, is 
not its mines, or its gold, or its silver, or its manufactures— 
not those tangible things that men and women prize so highly 
—but the human beings that make up the nations, the men and 
the women and the children. It is fitting, therefore, in con- 
sidering any treaty of peace, or any league or covenant which 
is to govern the nations of the earth, to consider the future of 
these assets, and what can be done to raise their value if you 
wish to consider the question only commercially. 

Year by year, in the different nations of the earth and the 
different states of this nation, we have considered and endeav- 
ored to perfect means and measures by which men and women 
who labor shall labor under conditions and under standards 
which will improve their lives,—which will not only make them 
happier, but make them better able to render greater service 
to the nation at large and in particular to those who employ 
them. We have endeavored in all the states to create stand- 
ards by legislation, so that men and women will have a chance 
to be better and happier men and women. 

Internationally we may consider five or six great cardinal 
principles which will make for better conditions under which 
men and women and children may live and labor, and which 
in the main will be the subject of international cooperation 
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or international agreement. First, perhaps, and foremost, 
should be considered the future citizens of all countries and 
what can be done by international cooperation to conserve 
these future citizens of the state, the children. We all know 
how in the dark ages, not so many years ago, the labor of 
children was exploited,—how children began their daily labors 
often at three and four and five years of age, when they could 
scarcely go to work but were compelled to, and how year by 
year legislation has added a year here and a year there, until 
the legal working age in all civilized countries has now been 
raised to at least fourteen years. We all know, too, how legis- 
lation which curbed the right to make children work at a very 
early age was attacked in all the countries, and particularly 
in England and here, upon the ground that it interfered with 
a man’s liberty, that it was a man’s or a woman’s or a child’s 
liberty to work at whatever age he pleased, and no concern of 
the nation or the state. As the foundation, therefore, of all 
international standards, some agreement may well be arrived 
at among all the nations, that no child—at least under the age 
of fourteen years,—should be permitted to work. If we adopt 
such a standard, if we begin with that basis, by an agreement 
among the nations of the earth, enforced by co-operation, en- 
forced by example, we will be building for the future and for 
the making of greater nations than we ever have had in the 
past. With a limitation like that, each child will have a better 
training, will be better equipped for life and will be able to 
enter upon their industrial and civic life with a foundation of 
knowledge, which many children at this time do not possess. 

There should also be a provision that children between the 
ages of fourteen and sixteen should be limited to certain kinds 
of work, should only be allowed to work a certain number of 
hours, and that there should go hand in hand with work be- 
tween those ages some system of training, either in the factory 
or in the workshop, or connected with it, so that the child, if it 
must labor, will be enabled with the help of the state and the 
nation to finish out its training, and so that all children, as far 
as the state can assist them to do so may enter upon life with 
a proper training. 

The next of these cardinal principles, as I may call them, 
which may be a subject of international agreement, is that of 
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some limitation of hours of labor. There again we meet with 
the claim that men have a right to sell their labor for as long 
and as many hours as they please. It is all they have to sell, 
and they claim to be allowed to sell it at such price and on such 
terms and conditions as they please. But there, again, we 
must not forget that the state and the nation have rights that 
transcend those of the individual, because the individual who 
works or is permitted or forced to work hours beyond what 
men should be permitted to work, becomes a liability to the 
nation. Instead of becoming a help, he becomes a drag, and, 
therefore, the nation has a real interest and a right to limit 
undue and harmful labor and to say by international agree- 
ment whether it be forty-eight hours per week or whether 
it be fifty-four. Whatever decision may be the result of con- 
ference and agreement, some standard should be fixed, so that 
all the men of the earth—provided local conditions do not 
interfere—should have one common standard, one universal 
standard of hours of labor, and thus each man in each nation 
may have before him a common goal and an equal opportunity. 

The next, and perhaps going hand and hand with this last 
principle, is that of seeing that each man and woman receives, 
not a minimum wage—lI never liked the term “ minimum 
wage ’—but receives a living wage, because it is the right of 
men and women to receive a recompense in return for labor 
sufficient for them to support life upon. We used to believe 
that there was an economic principle, that labor received its 
due, if it was entitled to its due, but we know now that some- 
time people are unable to protect themselves, and while even 
today in many of our American states we hesitate to enact 
legislation which provides for a living wage for men, in many 
other states we have seen the justice and the wisdom of pro- 
viding for a living wage for women, so that they should have 
the protection which legislation would give them, so that they 
might be guaranteed, not a minimum wage, but a wage suffi- 
cient to support life. If international agreements can accom- 
plish anything, if we are going to build from now on for a 
better world because of the lessons which the war has taught,— 
lessons which have been learned and are being learned, one 
international standard is vitally essential—not from the stand- 
point of the workers, but from the standpoint of the general 
public that a living wage should be paid to each worker. 
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There should also be made some provision by which each 
worker, if the enterprise and local conditions permit—and it 
has been demonstrated that almost every business can easily 
be regulated to permit this—that each worker should receive 
at least one day’s rest in seven. That was thought at one 
time to be a measure which encouraged idleness. People 
never looked beyond the mere statement of the fact that 
every man or woman wanted a day of rest, whether it was for 
the observance of religious rites, or merely because a rest was 
desired for reasons of health. But as we study more and 
more the problem of conserving human life and of preventing 
the deterioration and break-down of men and women, we see 
more clearly the necessity, especially in the great manufactur- 
ing industries—of giving to every man and woman one day, 
one full period of twenty-four hours in the seven days of the 
week when all labor shall cease, and when man or woman 
may be privileged to devote himself or herself to such pleas- 
ures or enjoyments or relaxation as he or she sees fit. 

Another great cardinal principle, and more and more one 
that we see the necessity of each day as we recognize that 
men and women are in many ways alike, is that men and 
women shall receive equal pay for the same work. If we 
ask a woman to do the work which a man does or has done, 
and she does it as well as a man, there is no reason under the 
sun why she should not receive the same pay. We could 
make no better ending of this brief statement of cardinal prin- 
ciples underlying international labor standards than to say 
that men and women, if they are of the same ability, if they 
can perform the same tasks and perform them equally well, 
should be equal as far as compensation is concerned. 

I think this briefly outlines what may be considered the 
cardinal underlying principles of international agreement re- 
specting men and women and children who are employed. I 
may call them, not cardinal principles, but humane principles, 
because they are founded upon a basis of humanity. Every 
one of them has as its foundation some human rights, reason- 
ably short hours of work, a regular period of rest, equality of 
pay, the prevention of the premature labor of children. These 
are principles which can be easily embodied in a single page 
of any covenant of peace or league of nations. They will 
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appeal, not only to the workers of all the nations of the world, 
but they will appeal to all the people who stand behind the 
nations and of whom nations are made. 

We read to-day much about the unrest of labor. In the 
learned paper and the exhaustive paper which the former 
Attorney-General of the United States has just read, he tells 
of how the English labor representatives said, “ We will no 
longer return to conditions as they existed before the war, we 
will not go back and take up the thread of life as it was woven 
and spun for us before this great war begun. We must have 
better conditions”. It is true that all over the world, wherever 
men and women gather, and wherever men and women think 
about their conditions, that same cry goes forth, ““ We cannot 
go back ”’, “ We cannot begin where we left off before the war 
began ’”’. We must live under different conditions of life, and 
the only way those conditions can be made different and better 
and be enforced is by international agre2ment, because if all 
the people are treated alike in these conditions of labor through- 
out the world, no man can complain that one nation profits by 
lower conditions than another. No state need have greater 
competition with the employers of another state, because the 
hours of labor are different, because children may be employed 
in one state for longer hours or at different ages than they can 
be employed in another; and if, by international agreement and 
by cooperation among the nations, principles like these are 
established, we will begin, as I have said before, this new 
life upon a real, solid and lasting foundation. 

We will do away, too, with much of the labor unrest, be- 
cause labor unrest very often has its roots in the early and 
premature employment of children, in long hours of labor, in 
bad working conditions. A child who goes to work, or who 
is forced to work with an improper training, with nothing be- 
fore it on its horizon, but more and more endless hours of toil, 
without hope for the future, easily falls a prey to unrest and 
dissatisfaction. At one blow you do away with much of the 
cause of unrest, with much of the ground of dissatisfaction, 
if all children and young persons are not permitted to begin 
labor until they have received what the state should give them, 
what every child is entitled to have from the state, a proper 
foundation, a proper training upon which to build future man- 
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hood and womanhood. We are living to-day in momentous 
times, in times when things like these of which I have spoken 
are not unreasonable to expect. We are turning a page of 
history, a page upon which has been written wonderful deeds, 
it is true, but they have been the deeds of force, they have 
been the achievements of might. We are glad to turn that 
page today and turn to a more wonderful and still fairer page, 
a page on which is being written, not the triumph of force, 
not the victories of might, but upon which is being written 
the achievements and the victories of peace and the triumph 
of right. Upon the page in letters that are everlasting, letters 
never to be erased, shall be written justice to all men, and 
that those things of which I speak, the conditions under 
which men and women and children labor, shall be safeguarded 
and become the concern of the organized society of which 
we all are a part. Only in this way may we hope for a better 
world in the future peopled with better men and better women 
and better children working under conditions which will no 
longer be such that men may fear,—no longer will men even 
speak of unrest or dissatisfaction,—but which will inaugurate 
that era of peace which we hope this great war, with all its 
sacrifices has forever won. 
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INTERNATIONAL LABOR STANDARDS AND 
LEGISLATION 


JOHN B. ANDREWS 
Secretary, American Association for Labor Legislation 


ORD READING, the retiring British Ambassador, as 
he sailed from New York, paused at the dock long 
enough to tell the newspaper men that the greatest 
thing that had come out of the Paris Peace Conference was 
the agreement on the labor question. President Wilson after 
talking to us most eloquently during the past year or two 
about the New Day that was to follow this great war, cabled 
to this country on May 1 that in his opinion one of the 
wgreatest achievements of the New Day was the incorporation 
~of labor principles in the Peace Treaty. Mr. Gompers, the 
President of the American Federation of Labor, who was 
: signally honored by being made chairman of the International 
Labor Legislation Commission in Paris, said, upon his return 
‘to this country that it was the greatest privilege to have had 
\the opportunity to help in formulating this plan which is 
expected to be of great good to the world. Senator Henry 
Cabot Lodge came up to New York a few days ago and 
learned, apparently for the first time, of these labor pro- 
visions, which had been published in many of the newspapers 
about a month earlier. He afterward made the prediction 
in the United States Senate that when employers and em- 
ployes in this country discover what he has learned—there is 
going to be something of a sensation. 

But what are the proposals which have called forth such 
expressions from these men of great responsibility? The pro- 
visions cover such things, for example, as a statement that 
labor should not be treated merely as merchandise. Mr. 
Gompers, a few years ago, upon the adoption by Congress of 
the Clayton Act, including the clause “ Labor is not a com- 
modity ’’, announced that that was “‘the Charter of Labor’s 
Freedom”. After Mr. Gompers left Paris recently, the word- 
ing of this clause in the statement of principles was changed 
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somewhat. It now reads something like this: “ Labor should 
not be treated merely as merchandise ”’. 

The second principle relates very properly to the right to 
organize both labor unions and employers’ associations. There 
is need for that in other countries as well as in our own. The 
prohibition of child labor is another matter that does not 
seem so startling to many of us in this country. A living 
wage for female workers has already been ordered by Con- 
gress for the District of Columbia and is now in effect in a 
dozen states. The forty-eight-hour week, or the eight-hour 
day, is in principle pretty universally accepted here, although 
I should point out that during the legislative campaign in 
New York State this last winter, where the forty-eight-hour 
week for women and minimum wage board for investigation 
of living wage for women and industrial workmen’s health 
insurance, had already been passed in the New York Senate 
by a large majority, the Speaker of the Assembly, through 
the Republican caucus, refused to let these measures come 
to a vote, saying that they were contrary to the principles of 
Republicanism. To some of us Republicans who had been 
working pretty conscientiously on this program, Speaker 
Sweet’s announcement came somewhat as a shock. Perhaps 
his edict is indicative of a lack of appreciation in this country 
that the war has made some changes in the minds of the 
people, at least in other countries. Perhaps it should serve 
notice upon us that we have still got work to do through 
private organizations in order that the representatives of the 
people as government officials, may appreciate that there is 
need for placing this country on a level with certain pro- 
tective standards which have long been in operation in other 
countries. 

One of the things which Senator Lodge thought was 
startling was the development of an international labor bureau 
with powers of investigation. Also that there was to be cre- 
ated an international representative conference in the interest 
of all employers and employes for the purpose of formulating 
minimum standards to be put into operation if the various 
countries accepted its recommendation. But we have had 
since I9OI an international labor bureau which is largely sup- 
ported by twenty-two governments. It is merely semi-public 

[445] 


88 THE LEAGUE OF NATIONS COVENANT  [Vot. VIII 


in character. We also have had many international labor 
conferences for the discussion of labor legislation. We have 
already in existence some twenty-five international labor 
treaties as the result of private organized effort of the As- 
sociation for Labor Legislation since 1900. To one who has 
been interested in the details, as well as the principles of labor 
legislation, there is little to cause alarm in the nine labor 
principles which are incorporated in the Peace Treaty. 

It is hoped that through international conferences year by 
year there will be further extension of these principles which 
in time will bring the backward countries abreast of those which 
have long been progressive. 

Perhaps the greatest difficulty in the work of developing 
international minimum standards has been that after the dele- 
gates from different countries—official delegates and repre- 
sentative employers and representatives of the wage earners 
and social workers in general,—have come together, and have 
formulated standards, governmental representatives have shown 
a very great lack of appreciation of the need for such remedies. 
It is possible that by having official conferences made up, one- 
half of governmental representatives, one-quarter representa- 
tives of organized employers and one-quarter of organized 
employes, that there will be more inclination to go ahead. 
But this may be seriously questioned. 

The attitude of the American representatives at Paris ap- 
parently was that very little could be done by America. I 
believe that we can do a great deal in the direction of co- 
operating with other countries through labor treaties, if we 
have the desire to doit. But surely, if our representatives are 
men who consistently throughout a whole lifetime have been 
opposed to the use of the legislative method in establishing 
minimum standards for the protection of the wage earners, 
we cannot expect very rapid progress in the immediate future. 
It is probable, however, that there is a growing appreciation 
of the need for international action which will protect both 
industry and the workers and that we will be able in time to 
make some definite progress. We find as we go to state legis- 
latures with labor bills that representatives of the manufac- 
turing industries very often come and say, ‘‘ We are for this; 
we realize that it is essential for the health and welfare of the 
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working people, but we want this to be done nationally; we 
want a uniform national law.” Then, when we have gone to 
Congress and have presented bills there and have had hear- 
ings before Congressional committees, employers’ representa- 
tives have come and said, “ We realize that this is important. 
It ought to be done, but it will put our industries in an unfair 
position in competition with the lower standards of labor 
of other countries”. The Peace Treaty furnishes, therefore, 
an invitation for American industry to come forward and 
grasp this great opportunity to establish minimum protective 
standards for industry and labor throughout the whole in- 
dustrial, producing world. It is strange that we have heard 
so little from the big associations of manufacturers on this 
subject. Here is an opportunity to meet this problem of com- 
petition at once and to deal with it in a big, practical, busi- 
ness-like way. 

I have concluded that what we do through our Federal 
government in these matters is likely to depend upon how 
sincerely we wish to accomplish something along these lines; 
how much we appreciate that in other countries there are big 
movements leading to great changes; how much we appreciate 
the danger of simply interpreting President Wilson’s speeches 
with reference to the New Day, as though they meant a new 
day in the sense of going backward rather than going forward. 
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THE POWER OF THE UNITED STATES UNDER THE 
CONSTITUTION TO ENTER INTO LABOR 
TREATIES 


J. P. CHAMBERLAIN 
Director, Legislative Drafting Research Fund, Columbia University 


HE Covenant of the League of Nations provides for 
international conferences which shall propose treaties 
to the states of the League for the joint regulation of 

certain labor questions. If the United States is a member of 
the League, and its representatives agree in conference that 
the regulation by international agreement of a particular 
question is necessary, as for example, that night work for 
women should be prohibited by all the signatory powers, the 
question arises at once whether, under our form of government, 
the treaty embodying the decisions of the Conference, can 
be constitutionally ratified by our government, and, if so, 
whether Congress can pass the laws necessary to carry it out. 

Dr. Andrews * and Mr. Elkus’ have already discussed the 
character of, and the reasons for, the regulations likely to be 
proposed ; it remains for me to bring to your attention the less 
interesting, but, nevertheless, vital constitutional question. I 
shall not consider here whether it will be more advisable to 
adopt the other plan proposed in the convention, that the con- 
tracting governments agree to recommend the passage of 
legislation to carry out the reform proposed, a plan which to 
say the least is rather cumbersome in our system of forty-eight 
states with varying opinions in regard to their own interests and 
the economic advantage of the reforms suggested. If a treaty 
be possible, then there is a question of policy as to which method 
should be preferred in regard to each reform; if not, then the 
more cumbersome scheme must be adopted if anything is to 
be done. 


1 See p. 444. 
2 See p. 438. 
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The Grant of The Treaty Power in the Constitution 


The treaty power is granted to the federal government in 
the most general and inclusive terms: 


He [the President] shall have power, by and with the advice and consent 
of the Senate, to make treaties, provided two thirds of the Senators present 
concur. (Art. II, Sec. 2, Clause 2.) 


To protect further any rights secured under treaties and to 
make secure the settlement of treaty questions in the federal 
courts, and so to emphasize the exclusive nature of the federal 
control over treaties, the Constitution further provides: 


The judicial power shall extend to all cases, in law and equity, arising 
under this Constitution, the laws of the United States, and treaties made, 
or which shall be made, under their authority. (Art. III, Sec. 2, Clause 1.) 


Not satisfied, however, with the implied prohibition upon the 
power of the states, the fathers went a step further and 
expressly prohibited relations between states and foreign 
countries: 


No State shall enter into any treaty, alliance, or confederation. (Art. I, 
Sec. 10, Clause 1.) 
No State shall, without the consent of Congress... enter into any 


agreement or compact with any State, or with a foreign power. (Art. I, 
Sec. 10, Clause 2.) 


Therefore, both by direct grant to the federal government and 
by express limitation on the action of the states, is the treaty 
power vested exclusively in the federal government and the 
intention of the Constitution made doubly clear, that as to 
foreign relations the United States shall be a single unit ex- 
pressing its will through the President and two-thirds of the 
Senate. Only through the action of the United States Gov- 
ernment can the interests of this country and of its citizens be 
protected abroad. Only in this manner can we enter into those 
arrangements between governments which, as the society of 
nations becomes closer knit, and intercourse more frequent and 
more vital, increase in number and in importance. Wisely 
did the founders of our government set no express limit to this 
power of the federal government; but granted it in general 
terms, so that it could be extended to any of the new develop- 
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ments in international life which might require the joint action 
of states. 


Treaties are the Law of the Land and as such Prevail over 
Conflicting State Statutes 
The Constitution, and the laws of the United States which shall be made 
in pursuance thereof; and all treaties made, or which shall be made under 
the authority of the United States, shall be the supreme law of the land, 
and the judges in every state shall be bound thereby, anything to the con- 
trary notwithstanding. (Art. VI, Clause 2.) 


Such are the words of the Constitution, and the federal and 
state courts have followed them faithfully. Although fre- 
quently state statutes passed in legitimate exercise of the re- 
served powers of the states have come into conflict with treaties, 
the state statutes have in every case been declared invalid and 
the treaties upheld. 

Property rights of aliens was the first point of conflict be- 
tween treaties and state laws, which came before the Supreme 
Court for decision. It was held in the case of Ware v. Hylton 
(3 Dall. 199) that an act of Virginia, passed during the Revo- 
lution, in relation to the property of a British subject, which was 
in conflict with the treaty of peace, was nullified by the treaty 
in consequence of Article VI of the Constitution. Although 
the treaty was made before the Constitution was adopted, that 
instrument expressly provided that all such treaties should be 
the supreme law of the land and should be superior to any 
state statute. Said Judge Chase in his opinion: 


. . » There can be no limitation on the power of the people of the United 
States. By their authority the state constitutions were made, and by their 
authority the constitution of the United States was established; and they 
have the power to change or abolish the state constitutions, or to make 
them yield to the general government, and to treaties made by their author- 
ity. A treaty cannot be the supreme law of the land, that is, of all the 
United States, if any act of a state legislature can stand in its way. If the 
constitution of a state (which is the fundamental law of the state, and 
paramount to its legislature) must give way to a treaty and fall before 
it; can it be questioned whether the less power, an act of the state legisla- 
ture, must not be prostrate? It is the declared will of the people of the 
United States that every treaty made, by the authority of the United 
States, shall be superior to the constitution and laws of any individual state; 
and their will alone is to decide. . . . If a law of a state, contrary to a treaty, 
is not void, but voidable only by a repeal, or nullification by a state legis- 
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lature, this certain consequence follows, that the will of a small part of the 
United States may control or defeat the will of the whole (pp. 236-237). 


Perhaps the most complete right of the states is that of set- 
tling in their own way the ownership of land and other prop- 
erty over which they have jurisdiction; but this right has fre- 
quently been expressly declared to be subordinate to the treaty 
power of the United States. By the common law and by the 
statutes in force in many of the states, aliens were not per- 
mitted to inherit land, nor could an alien transmit land to his 
heirs. The property in either case was escheated to the state, 
because there was no “ heritable blood ” in an alien. The treaty 
with Great Britain in 1794 expressly granted to British sub- 
jects the right both to inherit land in the United States and to 
transmit the title to their land to their heirs, thus depriving 
the states of property which otherwise would have come to 
them and interfering with their judgment as to who should 
own land within their territories. The Supreme Court, how- 
ever, found no difficulty in upholding the treaty in the case 
of Fairfax v. Hunter (7 Cranch 603), and its rule has been fol- 
lowed in all of the succeeding cases, so that there is no question 
that it is the settled law of the United States. The rule was 
applied by the Supreme Court in the case of Orr v. Hodgson 
(4 Wheat 453), Chirac v. Chirac (2 Wheat 259) ; De Geofroy 
v. Riggs (133 U. S. 258) ; Hauenstein v. Lynham (100 U. S. 
483). 

Even the taxing power of the states is not free from inter- 
ference by the federal government under the treaty power. 
Many of the states subject foreigners to heavier inheritance 
taxes than citizens, and it has been frequently held in the state 
courts that where such statutes conflict with treaty provisions 
they must yield to the “supreme law of the land”, see 
Treaties, Their Making and Enforcement by Crandall (2nd ed., 
§ 107). One of the latest cases in which the matter has come 
up was in Peterson v. Iowa (245 U. S. 170). It was there 
held in the lower court that the statute was not in conflict with 
the treaty and the supreme court upheld this contention, but 
Judge White significantly said that the court conceded that if 
the treaty were applicable it would be controlling. It is true 
that it was suggested in the case of Fredrickson v. Louisiana 
(23 How. 445), that the United States could not regulate testa- 
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mentary dispositions or laws of inheritance of foreigners with 
reference to the property within the states, and, therefore, 
that a treaty which did so would not be valid. The court said, 
however, that this question was not involved in the case, since 
the treaty there under consideration was not in conflict with 
the statute. The doubt then cast upon the power of the United 
States is too clearly removed by the great weight of subsequent 
authority to be more than evidence of the way in which similar 
doubts as to labor treaties now arising in the minds of those 
zealous for the protection of state rights are almost certain to 
disappear when it becomes evident that the American, as well 
as the international, mind favors them. 

But it was not alone in matters relating to inheritance and 
the ownership of property that treaties of the United States 
have been held superior to state statutes regulating matters of 
internal police. Notable instances of this superiority of the 
federal power are found in connection with treaties with 
Indians, which were held to be under the treaty clauses of the 
Constitution and to have equal power and effect with treaties 
with foreign states. In Worcester v. Georgia (6 Peters 515), it 
was decided that a treaty with the Cherokee Indians and legis- 
lation passed to carry it out, nullified a statute of the State of 
Georgia, purporting to regulate the right of white people to 
live among the Indians in the territory of Georgia. In United 
States v. 43 Gallons of Whiskey (39 U. S. 188), a treaty with 
the Chippewas was the authority for a United States marshal to 
seize property within the territory of the State of Minnesota, 
outside of the reservation. 

In Ward v. Race Horse (163 U. S. 594), although the court 
held that the statute there under consideration did not interfere 
with the treaty with the Indians, the great care which Justice 
White gave to proving it, tends at least to show his impression 
that the right of the state to regulate game within its 
borders might have been limited by treaty and Justice Brown in 
dissenting clearly takes this ground. A treaty between the 
United States and the Seneca Indians was “ parcel of the para- 
mount law and must prevail over all state laws in conflict with 
it.” The state law held invalid in that instance was a statute 
taxing Indian lands for the support of roads and bridges (See 
Fellows v. Denniston, 23 N. Y. 420). 
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Conflict between the police power and treaties was the sub- 
ject of many vigorous opinions in the United States courts on 
the Pacific Coast. The opposition to Mongolian immigration 
led to a number of state constitutional provisions and state 
statutes which were in conflict with the treaty with China and 
which were regularly declared to be void for this reason; thus, 
the right of a state by constitutional amendment and by 
statute to prohibit the employment of Chinamen by corpor- 
ations was denied (Parrott Case, 7 Sawy. 527), an opinion 
which was extended to municipal corporations (Baker v. Port- 
land, 5 Sawy. 577). Even an ordinance of the city of San 
Francisco limiting the right of a subject of China to follow a 
lawful trade was held obnoxious to the treaty (see Laundry 
Ordinance Case, 7 Sawy. 527), and it was said that a clause 
of the Constitution of Oregon and mining regulations made 
in pursuance of it were void if in direct conflict with the treaty 
(Chapman v. Toy Long, 4 Sawy. 28). 

Frequently in deciding that in a particular case a state 
police statute was not in conflict with a treaty, the court has 
intimated that otherwise the treaty would have prevailed. Of 
this character was the decision in the Compagnie Frangaise v. 
State Board of Health (186 U. S. 380), in which a quarantine 
statute of the State of Louisiana was in question. Judge 
Harlan in dissenting held that the statute was a violation of 
the treaty and added: “ Necessary as efficient quarantine laws 
are, I know of no authority in the states to enact laws in conflict 
with our treaties with foreign nations.” So a state law limit- 
ing the right of an alien to recover damages for death, it 
seems to have been considered by the court, would be void if 
contrary to a treaty (Maiorano v. Railroad Co., 213 U. S 
268). 


Legislative and Executive Precedent in Favor of Labor Treaties 

The legislative and administrative branches of the govern- 
ment on their side have lately expressed their judgment that 
the treaty power may invade fields which would be closed 
normally to Congress. In 1898, the question arose as to 
whether or not the United States could enter into a treaty with 
Great Britain to protect fisheries in boundary waters between 
the United States and Canada. It was referred to the Attorney- 
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General who said that it was obvious that the United States 
had no authority to regulate fisheries within the territorial 
jurisdiction of the states, but since the regulation of fisheries 
was a proper subject for international agreement, the United 
States could enter into a treaty for this purpose. To show that 
the regulation of fisheries was a proper subject for international 
agreement he cited certain treaties with Great Britain and also 
the necessity of joint control of the waters in which fish live 
and spawn, that is, the question as to whether a certain treaty 
is within the treaty power is determined by precedent and by 
the necessity of the case arising from the facts (22 Op. Atty.- 
Gen. 214). A treaty to regulate fisheries was signed on April 
1908. 

Very recently this same theory has been embodied in a 
treaty and statutes. By the act of March 4, 1913, certain 
migratory birds were taken under the custody and protection 
of the United States Government and the game laws of the 
various states were set aside by a federal statute. On August 
17, 1916, by treaty between the United States and Great 
Britain on behalf of Canada, the protection for certain of these 
birds was made international. The statute being subsequently 
held unconstitutional in United States v. Shauver (214 Fed. 
154, see 39 Sup. Ct. Rept. 134). Congress on the 3rd of July, 
1918, passed a new act regulating migratory birds and declared 
that it was for the purpose of carrying out the treaty. The 
President promptly promulgated regulations under the statute. 
Congress, therefore, clearly assumes that under the treaty 
power it could take control of a subject otherwise in the ex- 
clusive control of the states and pass legislation otherwise not 
within its power, to carry out a treaty. The Execvtive has 
endorsed the opinion of the legislature. The federal district 
judge who held the statute of 1913 unconstitutional has re- 
cently held the treaty and statutes passed under it constitutional. 

The best precedent for the power of the United States to 
enter into treaties without regard to the police power of the 
states is found in the words of the ordinary commercial treaty 
guaranteeing reciprocal liberty of residence, of travel and of 
doing business, to the citizens of one country in the territory 
of the other. If the police powers of the states are para- 
mount and if no treaty in any way limiting them can be ef- 
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fective, then these treaties guarantee no protection whatsoever 
to foreigners and the United States went beyond its powers 
in negotiating and ratifying them. That no one will contend 
this for a moment, is the best proof that the question is not 
whether a treaty can override the police powers of the states, 
but whether it is a legitimate exercise of the treaty power. 
A Labor Treaty would be within the Treaty Power 
The extent of the treaty power is the crux of the whole 
question. Fortunately we have judicial help in aiding us to 
determine it. Justice Davis in United States v. 43 Gallons of 
Whiskey (93 U. S. 188) said: “‘ It cannot be doubted that the 
treaty-making power is ample to cover all usual subjects of 
diplomacy with the different powers.” Expressing the same 
idea rather more fully, Justice Field said in De Geofroy v 


Riggs (133 U.S. 258): 


That the treaty power of the United States extends to all proper sub- 
jects of negotiation between our government and the governments of other 
nations, is clear. It is also clear that the protection which should be 
afforded to the citizens of one country owning property in another, and the 
manner in which that property may be transferred, devised or inherited, 
are fitting subjects for such negotiation and of regulation by mutual 
stipulations between the two countries. As commercial intercourse increases 
between different countries the residence of citizens of one country within 
the territory of the other naturally follows, and the removal of their dis- 
ability from alienage to hold, transfer and inherit property in such cases 
tends to promote amicable relations. Such removal has been within the 
present century the frequent subject of treaty arrangement. The treaty 
power, as expressed in the Constitution, is in terms unlimited except by those 
restraints which are found in that instrument against the action of the gov- 
ernment or of its departments, and those arising from the nature of the 
government itself and of that of the States. It would not be contended that 
it extends so far as to authorize what the Constitution forbids, or a change 
in the character of the government or in that of one of the states, or a 
cession of any portion of the territory of the latter, without its consent. 
Fort Leavenworth R. Co. v. Lowe, 114 U. S. 525, 541 [29: 264, 270]. But 
with these exceptions, it is not perceived that there is any limit to the 
questions which can be adjusted touching any matter which is properly the 
subject of negotiation with a foreign country. Ware v. Hylton, 3 U. 8. 
3 Dall. 199 [1: 568]; Chirac v. Chirac, 15 U. S. 2 Wheat. 259 [4: 234]; 
Hauenstein v. Lynham, 100 U. S. 483 [25: 628]; Droit d’ Aubaine, 8 Ope. 
Atty. Gen. 417; People v. Gerke, 5 Cal. 381 (pp. 266-267). 


In Downs v. Bidwell (182 U. S. 244) the court approved a 
former decision expressing the same idea: 
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The treaty-making power vested in our government extends to all proper 
subjects of negotiation with foreign governments [p. 294]. 


Clearly, the treaty power cannot be used to destroy the con- 
stitution or the government set up under it. A treaty which 
attempted this would not be a proper exercise of the treaty 
power, but an interference with the rights of a sovereign state. 
It could only be imposed upon a defeated country, not under 
a constitutional power, but as the command of a victorious 
enemy. It cannot be said, however, that a treaty which limits 
the police power of one of the American states is, therefore, in 
conflict with the Constitution, The cases already cited are ample 
authority to the contrary. Furthermore, this power is only 
one of those granted to the United States by the Constitution. 
Another is the power to regulate interstate and intrastate com- 
merce, and it is unnecessary now to argue that the pelice powers 
of the state do not stand in the way of an act of Congress passed 
in the legitimate exercise of its authority. The point was 
raised and decided by Chief Justice Marshall in Gibbons v. 
Ogden (g Wheat 1). While a doubt was thrown upon it prior 
to the Civil War, during the period in which the contest for state 
rights was being waged, it has not been questioned since the 
defeat of the Confederacy. Its completeness is shown by the 
expression of the court in Keller v. United States (213 U. S. 
138): 


While it may be a police power in the sense that all provisions for the 
health, comfort, and security of the citizens are police regulations, and an 
exercise of the police power, it has been said more than once in the court 
that, where such powers are so exercised as to come within the domain of 
Federal authority as defined by the Constitution, the latter must prevail 
[page 146}. 


But if the police powers of the states must give way before a 
legitimate exercise of the commerce power by the United 
States, why should they not equally give away before a proper 
exercise of the treaty power? 

Is the treaty proposed a usual subject of diplomacy? Dr. 
Andrews has told you how frequently labor questions have 
been made the subject of treaties between governments and 
the reasons why. The negotiations of Paris culminating in 


the labor clauses of the Covenant, are the latest evidence of 
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the opinion of diplomats; the permanent labor organization 
included in the treaty testifies to the importance which labor 
treaties are about to assume in the international social order 
and prove that in fact international settlement of labor ques- 
tions is “‘ a subject of negotiation ’’ between nations. 

Préeminently the question is a political one, for determin- 
ation by the political power of the government. If the Presi- 
dent and Senate decide that in justice to the interests of this 
country and to the world at large the United States should 
enter into such treaties, their deliberate opinion would un- 
doubtedly have great, if not prevailing, influence upon the court 
that the subject was proper for negotiation, as against the 
supporters of a narrow doctrine of state rights. 

The same facts which will mould public opinion to demand 
them will also prove that the treaties are legitimate subjects 
of negotiation. Dr. Andrews and Mr. Elkus have already told 
you what these are and if they prove convincing enough to 
cause the President to negotiate, and the Senate to approve 
a labor treaty, it is probable that, aided by the precedents, they 
will induce the Supreme Court to declare it constitutional. 
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THE ENFORCEMENT OF INTERNATIONAL LABOR 
STANDARDS RELATING TO CHILD LABOR 


W. H. SWIFT 
Field Secretary, National Child Labor Committee 


E are at the end of a day’s thinking. The whole 

W discussion has been such as to force thought. I rise 

to leave with you one idea. 

I very much hope that these labor planks will stand as a part 
of the treaty and that the whole treaty including the League 
of Nations will be adopted. I am sure that our people will 
approve its adoption. They are ready to try anything which 
promises peace and an opportunity to work out a better world- 
life. I say this is spite of the very able argument made by Mr. 
Pepper this morning. That was to my mind an argument so 
ably and so skillfully made that one is not apt to hear its like 
twice in a life-time. For the moment, it almost forced me 
to change my mind. But that has passed; I feel better now. 

I am thinking of that part of the treaty which refers to the 
employment of children and am not thinking so much of the 
children of England, of France, of Italy or even of Belgium 
as of our own American boys and girls. It may be wrong, 
but I do think of our own first. The welfare of thousands, 
millions of American children will be promoted by the adoption 
of these standards by our national government. If adopted, 
the national government will undoubtedly take such steps as 
are necessary to insure that they are lived up to and to put 
then into active forceful operation in every section. We would 
be ashamed not to do it. Good manners and good morals 
would bind us to strict observaton. America could not break 
the faith. If our Constitution should stand in the way, we 
would change it. It is only semi-sacred. 

As the matter now stands we are so proud of the fact that 
we are Americans, that we have helped to save or to win 
liberty for others, that we forget our own shortcomings and 
limitations. The fact that the national government may have 
limitations seems to have been overlooked in the day’s dis- 
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cussion. It is just that fact, the fact of limitations, which makes 
these international standards of vital importance to American 
children. 

The fourteen-year age limit for employment and continu- 
ation schools up to eighteen have been referred to as if accepted 
and operating throughout our whole country. The fact is, 
that these standards are not accepted and enforced through- 
out our country. It is not at all certain that the Government 
of the United States can guarantee proper schooling for every 
child. The only serious attempt that has been made by the 
national government to this end has been to appropriate federal 
money for certain educational purposes and to fix the stand- 
ards under which that money may be used. The federal gov- 
ernment has taken no steps to guarantee that all the children 
are properly taught. Compulsory education is left to the 
different states. Coming in from the American field, where 
I have been traveling here and there, I tell you that there 
are thousands of American children who are not receiving 
proper schooling and who, although they will go to work at 
fourteen or younger and, in thousands of cases without even 
as much as a fifth-grade education, can not hope under state 
educational systems to see a continuation-school, much less 
attend it. All our children will not be properly taught unless 
the national government gives attention to the matter. Per- 
haps the adoption of these international standards would com- 
pel the national government to enter this field. If so, it would 
be highly beneficial. 

The same thing is true with child labor. It was found that 
the employment of children could not be well regulated by 
state laws. Congress enacted a national child labor law. You 
know what happened. Certain citizens of North Carolina 
said, ‘“‘ The act is no good ’’, snapped their fingers in the face 
of the national law, and the Supreme Court said, ‘‘ The act 
is no good”. 

A second national child labor law was passed by Congress. 
Again citizens of North Carolina have said, ‘‘ No good” and 
the lower Federal Court seems to have said, ‘“ You are right 
and Congress is wrong”. So that it is not at all certain, as 
the law now is, that the national government can prevent even 
an inhuman exploitation of childhood, or enforce proper stand- 
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ards. In the state which I have named, children under six- 
teen years of age may be employed eleven hours a day and 
as late as nine o'clock at night. 

As an American citizen, I do not doubt for one moment but 
that, if these international standards regulating the employ- 
ment and education of children should be adopted, somehow, 
somebody, will devise some way by which we will not only 
live up to our international agreements but take care of our 
own boys and girls. The American people will not hesitate 
to amend the Constitution to that end if that is the only way. 
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SOME INTERNATIONAL FINANCIAL OBLIGATIONS 
OF THE UNITED STATES AND ONE WAY 
OF MEETING THEM 


WM. P. MALBURN 
Vice President, American Exchange National Bank of New York, 
Formerly Assistant Secretary of the Treasury 


EFORE the Great War the United States was a debtor 
B nation, its indebtedness to Europe being estimated at 
$5,000,000,000, while it paid an annual tribute to 
Europe in the form of interest, dividends, freight charges, 
insurance, commission, etc. of $400,000,000 to $500,000,000. 
The United States had no difficulty in making this payment, 
because Europe needed food products and raw materials for 
her manufactures which we could supply more cheaply and 
with greater certainty than any other country. Consequently, 
an equilibrium was established between our obligations to 
Europe and her purchases from us. A country which is a 
large producer of raw materials, if it desires to dispose of those 
materials, should either be a debtor nation paying a large 
tribute to other countries or a large importer of the finished 
products of other countries. The United States paid its tri- 
bute in raw materials which it had to spare and which other 
countries purchased, because it helped us and them to maintain 
the equilibrium. It was not to our advantage to get out of 
debt, nor to the interest of Europe to have us free of obliga- 
tions toher. Although the United States had increased greatly 
in wealth in recent years and had become richer as a nation 
than any of the nations of Europe, its debt to Europe was 
reducing but slowly, the natural tendency of a wealthy nation 
to pay its debts being offset largely by the willingness of 
Europeans to invest their money here where it would yield 
greater returns than if invested in their own countries and 
more certain returns than if invested in other parts of the 
world. However, there was a tendency, growing stronger in 
late years, to discharge that indebtedness, and, had the same 


conditions continued, it is probable that, in a comparatively 
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short time, we would have changed from a debtor to a creditor 
nation. As countries become richer the average returns 
on capital become less, which tendency would have checked 
the flow of European money for investment, while we should 
have used a greater proportion, perhaps all, of our food and 
raw material ourselves, and a new international equilibrium 
would have been established. This equilibrium is the true 
“balance of trade”’, signifying that what a country imports 
it pays for in exports, and that what it exports it receives pay- 
ment for in imports, including in the terms exports and im- 
ports not only consumable goods, but gold, credits and services 
as well. 

This equilibrium in trade between nations must exist; other- 
wise international trade could not be carried on continuously. 
England, in spite of her enormous exports of finished pro- 
ducts, imports in consumable goods much more than she ex- 
ports, because her production of food and raw materials is 
small compared with her requirements. But England col- 
lected such a large tribute from other countries in the form 
of interest, dividends, rents, ship charges, banking profits, etc., 
that not only was she able to pay for the excess of her imports 
over her exports, but she was left a large creditor of other 
countries. Had she demanded payment in gold or goods, she 
would have destroyed the market for the goods she desired 
to dispose of. To maintain the necessary equilibrium and re- 
tain her markets she was driven to invest in foreign countries 
this large balance, whereby she not only extended her markets 
but increased the annual tribute due to her. 

The war destroyed this equilibrium. It brought about 
changes too suddenly to permit a readjustment in international 
financial relations. The United States changed from a debtor 
nation to a creditor nation without the corresponding changes 
that would have accompanied such a transformation if this 
condition had been brought about gradually. Not only has 
our tribute to Europe been wiped out and replaced by a tri- 
bute due from Europe to us, but there has arisen an entirely new 
demand on the part of Europe for our finished products which 
still further increases her obligations to us. Had we continued 
to be a debtor nation, had our debt to Europe increased, and 
had we become more and more dependent on Europe for in- 
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vestment funds, shipping etc., Europe’s increased purchases 
would have been offset by the increased tribute we owed to her. 
But Europe was unable to provide herself with the enormous 
quantities of raw and finished goods required, and the United 
States was able to furnish them to her. Besides, Europe was 
not able to produce the finished products she had been selling 
in the United States. Asa result of all these tendencies work- 
ing against Europe and in favor of the United States, the 
equilibrium became so violently disturbed that Europe is not 
able to pay for what she is obliged to have. Refusing our as- 
sistance to meet the requirements of Europe at this time would 
be very serious. Aside from the moral duty to lend a helping 
hand to the needy, particularly those in the devastated parts of 
France and Belgium, there are powerful political, economic and 
social reasons why we should make every effort possible to meet 
their requirements. Supplying the needs of Europe will go far 
toward stablizing conditions there, by feeding the hungry, 
enabling the industries of Europe to resume production, fur- 
nishing employment for millions of workers, providing food 
for the hungry and clothing and shelter for the naked and 
thereby lessening, if not destroying, the unrest and discontent 
that encourages the spread of Bolshevism. Furnishing these 
necessaries to Europe means increased production and profit to 
us and maintaining our large industrial population at work at 
a time when there is industrial unrest the world over, and when 
serious industrial disturbances in this country might, and prob- 
ably would, aggravate conditions which threaten a cataclysm 
more serious in its effects than the Great War itself. 

There are immensely powerful and practical reasons why the 
people of the United States should meet the requirements of 
the people of Europe, aside from our natural duty and desire 
to aid those in distress. It must be understood that Europe is 
not bankrupt. She has enormous resources which are tem- 
porarily unproductive but which, when restored to their ante- 
bellum productivity, are capable of supporting the dense popu- 
lation that survives and that demands an opportunity of being 
restored to a self-supporting basis. The very density of the 
population ensures a rapid restoration of wealth. The trained 
hands are ready and willing to work as soon as work is offered 
them. 
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In certain parts of Europe, probably the greater part, the 
people are now on a self-sustaining basis. They are not with- 
in the devastated area, and the actualities of war have not 
touched them. All of Germany, the British Isles, and the 
neutral nations come within this category. It is probable that 
the people in these districts can produce their normal supply 
and need no assistance other than credits that can be obtained 
from their banks and such as their own governments can give 
them. But in the devastated regions, notably Belgium and 
Northern France, where before the war were populous com- 
munities, engaged in the production of thousands of articles 
that contribute to the wealth of the world, and who, as a result 
of their labor, supplied themselves with food, clothing and 
shelter, who supported their governments with the taxes they 
paid and filled the banks with their savings, millions are now 
idle and helpless because of the destruction of homes, factories, 
machinery, mines, bridges, and railroads and other things 
necessary to the production and distribution of their goods. 
If these were restored they could support themselves; until 
they are restored they cannot doso. They are not able to pay 
for the materials that are necessary to reconstruct their houses 
and factories, to purchase machinery, to restore their mines, 
roads, bridges and railroads. Many are not able to pay for 
food to maintain themselves and their families until they be- 
come producers again. The amount of money necessary for 
these purposes is several billions of dollars, and many years 
of production on a scale equal to or greater than that carried 
on before the war will be necessary before such an amount 
can be raised for that purpose, and, in the absence of these 
things,—machinery, buildings and means of transportation, 
production on a great scale is impossible. It is, therefore, evi- 
dent that these people must be furnished with these necessaries 
as soon as possible, but, as they cannot pay for them, some 
way of furnishing credit must be found for them. 

This credit, being long-time credit, is not such as banks can 
extend, though under the spur of necessity banks can, and will, 
go much farther in granting credits than they would, or should, 
do in normal times. But banks have so many demands on 
them at this time that every effort should be made to relieve 


them to as great an extent as possible of the burden of long- 
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time credits, and, furthermore, the billions of dollars of long- 
time credits necessary, even if divided among the banks of 
the United States and Europe, would so congest their re- 
sources as seriously to impair their functions. Aid which 
will be extended by governments can only be raised by taxation 
or borrowing, and when one considers what amounts govern- 
ments must raise to meet obligations already incurred, it is 
evident that such aid must be limited. 

The best suggestion that has been made as to issuing these 
securities is by means of a corporation of which the capital 
stock shall be owned in whole or in part by the United States 
Government. I should prefer to have the thing done by private 
enterprise. One ‘“ Investment Trust” has already been or- 
ganized for this purpose and I hope many others will be cre- 
ated, because Europe needs all the long-time credit that we 
can give her, but these “ Investment Trusts” will appeal only 
to experienced investors and not to the mass of the people, who 
are embryo savers and investors. I do not know that a cor- 
poration can be successfully organized with part private and 
part governmental capital and am inclined to believe that it 
will be more practical for the government to own all the 
stock. There is no danger in this under the plan about to be 
described, as the duties of this corporation would be largely 
mechanical consisting of the conversion of foreign obligations 
to domestic obligations. 

The corporation will issue bonds, or more correctly speak- 
ing, debentures, payable at such times as will conform most 
closely to the needs of the people of Europe, as, for example, 
some maturing in one year, some in two and so on, up to 
ten years if that is long enough. The debentures should bear 
a rate of interest that will be sufficiently high to induce people 
to buy them, say, six per cent., and should be issued in as 
small denominations as ten dollars. Every bank in the coun- 
try should be made a fiscal agent for the sale of these securities 
and receive a commission on one-half of one per cent. for 
selling them, or whatever is decided upon as a reasonable 
compensation. The debentures would be issued against for- 
eign securities offered to the corporation as the basis for funds, 
all the debentures should be issued against all the securities, 


and, of course, no more debentures would ever be issued than 
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foreign securities held by the corporation. The funds realized 
from: the debentures would not be sent to Europe but would be 
used in this country for the purchase of goods produced here, 
exactly the same as the advances made by the United States 
Government to the allied governments were used. 

In order that this corporation shall not be compelled to 
accept foreign securities or to investigate their value, which 
it cannot well do, only the obligations of the foreign govern- 
ments themselves should be taken by this corporation as a basis 
for its debentures. The peoples of the countries of Europe 
hold enormous quantities of the obligations of their govern- 
ments, and, if they could use part of them as a basis for credits 
in this country, it is probable that all of their needs for re- 
construction purposes could be supplied. As an alternative 
plan, however, the governments of France and Belgium and 
such other nations as need these long-time credits, could or- 
ganize corporations something like the one above described, 
which could pass on the value of securities of their own people, 
and, if approved, could issue their debentures to our corpor- 
ation on the security of which our corporation would issue 
its own debentures. The main thing is to convert foreign 
securities into domestic securities, so as to appeal to domestic 
investors. 

The capital of this corporation should be large. One plan 
which has been discussed names $500,000,000. That plan in- 
cluded the use of this capital as a “ revolving fund” which 
would be advanced to the borrowers, the corporation reim- 
bursing itself by the sale of its debentures to the public. I 
should prefer, if it is possible, to have every dollar advanced 
to Europe to be the proceeds of the sale of a debenture to an 
investor. This will make the intervention of the government 
in the matter merely for the purpose of giving a prestige to the 
corporation which it would not otherwise have. The capital 
stock of the corporation, $500,000,000, or whatever might be 
decided upon as the proper amount, would not be paid in except 
as needed to make good losses. Under the plan outlined above 
there is not much probability of loss, and, consequently, there 
would be no need of calling on the government for any money 
if only such funds are advanced to Europe as result from the 
sale of debentures. 

[466] 


| 


No.3] FINANCIAL OBLIGATIONS OF THE UNITED STATES 109 


But the necessities of Europe are urgent. Every day’s delay 
in reconstructing the productive and distributing machinery 
of Europe means delay in making its people self-supporting 
and encourages the spread of Bolshevism. The money is 
needed more rapidly than can be provided by “ Investment 
Trusts ’’ or a corporation which depends for funds on a few 
hundred million dollars of government money and their pos- 
sible replacement when raised through sale of debentures 
These debentures must be offered to every man, woman and 
child in the United States and there must be a well-devised, 
far-reaching, systematic plan of campaign for reaching them 
as they were reached during the Liberty Loan campaign. A 
campaign conducted along these lines could, without doubt, in 
a few weeks or months raise enough funds to provide for the 
most pressing needs of Europe and start its people on the 
way to self-support and check the spread of discontent. 

There is another very decided advantage in this plan; the 
encouragement it will give to the habit of saving and invest- 
ing that has begun to develop among the mass of our people 
as a result of the five Liberty Loan campaigns. At the time 
the war commenced a very small proportion of our population 
had ever bought a bond or similar security. At the present 
time 20,000,000 people are owners of securities. The wealth 
of a nation is increased by the savings of the individuals, and 
anything that tends to increase these savings will benefit the 
whole country. Our people are spenders rather than savers, 
but a start has been made by many of them toward the habit 
of saving, which, now that there are to be no more government 
bond campaigns, will be lost through lack of encouragement. 
If a security such as has been described is offered to the people 
and the fact is impressed upon them that they can by saving 
their money and purchasing these securities provide funds for a 
purpose that is as important as winning the war, a large part of 
those 20,000,000 people will doubtless respond and will con- 
tinue the habit of saving begun by them during the Liberty 
Loan campaigns. They bought United States government 
bonds, but they would not buy the bonds of foreign govern- 
ments and are not educated up to buying other kinds of securi- 
ties yet, because they know nothing about them. A debenture 
such as described, issued by a corporation whose capital stock 
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is held by the United States Government is something that, 
unless I misunderstand them, would appeal to these people as a 
desirable investment and would encourage them to continue the 
habit of saving they developed during the Liberty Loan cam- 
paigns. A habit grows from the constant repetition of the 
same act, and the oftener our people respond to the opportuni- 
ties presented to them to save and invest, the stronger will be 
the saving and investing habit developed in them. I think it 
is net too much to say that nothing would do more to stabilize 
the position the United States has suddenly attained in inter- 
national finance and trade than to have our people acquire the 
habit of systematic saving, as it is only by that means this 
country can supply the credit that a nation with a large foreign 


trade is called upon to extend to its customers. 
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THE ABSORPTION OF FOREIGN OBLIGATIONS BY 
SAVINGS BANK AND TRUSTEE INVESTORS 


MILTON HARRISON 
Secretary, Savings Bank Section, American Bankers Association 


r | AHERE are two causes which would lead to caution on 
the part of savings bank or trustee investors in a risk 
involved in investment in so-called foreign obligations: 

first, a lack of understanding of the security, and thus a pre- 
sumed uncertainty of payment of the debt at maturity; and, 
second, inadequate marketability and the precedence of Ameri- 
can government and municipal securities over foreign govern- 
ment and municipal obligations. 

The high-grade trustee investor is rather inclined to follow 
closely the investment restrictions imposed on mutual savings 
banks. There is justification in following such an example as 
the mutual savings banks, particularly those of the State of 
New York which have maintained the highest level of safety 
and soundness. In New York, if a trustee closely observes the 
savings bank law pertaining to investment of funds, he is re- 
lieved of personal liability in the event of any loss. 

The history of the mutual savings institution as such has 
demonstrated the desirability of the highest conservatism in 
the investment of funds. Thus it is natural for the managers 
of these institutions to scrutinize carefully any new field of 
investment. After some years of close contact with the mutual 
savings banks the writer is convinced of the wisdom of this 
policy. For example, the savings banks of the State of New 
York were given the right to invest in railroad bonds by the 
legislature of 1898. The savings banks of New York State, 
through their association, however, discussed the advisability 
of opening the field of investment to railroad bonds several 
years before this time, regardless of other mutual savings bank 
states having passed acts permitting investment in railroad 
bonds as early as 1876. Within a few months after the New 
York banks were permitted to invest in railroad bonds, 47 out 
of 130 banks in the state had invested $8,851,000 in such bonds. 
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However, it was not until 1903 that there was any substantial 
increase in the investment in this character of obligations. 
Railroad bonds became an exceptionally attractive investment 
to the savings bank of the state, although selling at a basis 
as low as 3 per cent. The report of the Superintendent of 
Banks of the State of New York for January 1, 1903, indi- 
cates investment of $151,919,779 in railroad bonds by 116 
banks out of 127, or 12.8 per cent. of resources. 

While the investment in railroad bonds of the savings banks 
of the State of New York since 1903 has more than doubled in 
amount, yet the proportion of increase to total resources has 
advanced only about four per cent. This simply may indi- 
cate a trend of the process of investment by mutual savings 
banks in a security new to them. 

Much has been written of late as to the necessity for the 
absorption of a large quantity of foreign obligations by Ameri- 
can investors. In order to lend stability to the international 
financial situation the pressure of this necessity may tend to 
hasten the day when the funds of the savings bank and trustee 
investors will be invested to a substantial amount in foreign 
obligations. The example given above of investment in rail- 
road securities may not altogether indicate the probable ten- 
dency respecting investment in foreign obligations; however, 
savings banks may curtail to a considerable degree their future 
investment in railway issues. Thus, they may be attracted to 
foreign government and municipal bonds sooner than they 
would ordinarily. 

An amendment to the law of New York State permitting such 
investment has not as yet been proposed to the legislature, nor 
has it been seriously discussed by the Savings Banks Associa- 
tion of the State of New York, which is the authoritative rep- 
resentative body for savings banks of that state. However, dur- 
ing the last session of the legislature of Connecticut a bill was 
passed permitting savings banks to “invest not exceeding 10 
per centum of their deposits and surplus in the obligations of 
the government of the Kingdom of Great Britain and Ireland, 
and the government of the French people, and the government 
of the Dominion of Canada, or any of its provinces, provided 
such obligations have a fixed and definite maturity and shall 
be the direct obligations of such government or province, and 

[470] 


| 


No.3] THE ABSORPTION OF FOREIGN OBLIGATIONS 113 


that the full faith and credit of such government or province 
shall be pledged for its payment, principal, and interest.”’ 

It is by no means certain that the other mutual savings bank 
states will follow the wording of this law which would permit 
investment in the bonds of British Columbia, for example, 
which may not be exactly up to the standard of what a savings 
bank security should be. The restrictions which will be im- 
posed on foreign obligations by such states as New York and 
Massachusetts will doubtless be more closely defined, possibly 
to include such bonds as those which were issued by the Ameri- 
can Foreign Securities Company in 1916 which was an issue of 
$94,500,000 dated August 1, 1919, for three years at 5 per cent., 
secured by bonds of foreign governments owned by the French 
government under its pledge to the American Foreign Securi- 
ties Company. It is reasonable to assume that foreign securi- 
ties companies will be formed with this very purpose in mind. 
This will bring the obligor closer to the investor. 

At the recent conference of the Council on Foreign Relations 
“On the investment of American capital abroad” the problem 
of bringing the obligor closer to the American investor was 
discussed. The thought was advanced that certain foreign 
government and municipal obligations could possibly be guar- 
anteed by the United States Government or a group of respon- 
sible American bankers. Of necessity, of course, foreign obli- 
gations in which savings bank investors would be permitted to 
invest will be restricted to government or highest grade muni- 
cipal issues, and of necessity there will be many of such issues. 
Possibly foreign industries may become financed by American 
capital furnished by savings bank and trustee investors through 
the obligations of their governments. This is conceivable. 
There will be sufficient capital available for lending to foreign 
countries, even though the needs of our own country may be 
very great when one considers the billion dollar borrowing 
program of the states together with the demands of muni- 
cipalities, railroads, and public utilities, as well as temporary 
financing of the Federal government in anticipation of taxes. 
As a consequence, it is difficult to estimate the amount of capital 
which may be available for the purposes of foreign investment. 

The resources of the 625 mutual savings banks in the United 
States are close to five billion dollars. The gross income alone 
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on this sum is about 250 million dollars. Due to the intensive 
encouragement of thrift these banks are increasing deposits to 
an unusual amount. Thus, if the managers of these institutions 
can be interested in the absorption of foreign obligations and 
the necessary enabling acts are passed by the state legislatures, 
there is every reason to believe that the savings banks can be 
depended upon to absorb a relatively large amount of foreign 
obligations provided they are assured of the absolute safety and 
soundness of the security offered. 

There is no institution in the country which is better equipped 
to handle the public’s savings with assurance of safety than the 
mutual savings banks. It is because of such reputation that 
trustees generally follow the restrictions placed upon the in- 
vestment of savings funds. The savings banks realize their 
responsibility in aiding to maintain international finance. 

At the recent meeting of the Executive Committee of the 
Savings Bank Section of the American Bankers Association at 
White Sulphur Springs, West Virginia, a resolution was 
adopted favoring “ investment by savings banks in high grade 
foreign securities in order to further the stability of inter- 
national finance and directing the committee on investments to 
study the character of foreign securities which should be 
eligible for investment by savings banks; and further, that re- 
strictions be developed safeguarding the funds invested in for- 
eign obligations and placed in the form of a bill eventually to 
be submitted to state legislatures for their action. For like 
reason we furthermore urge upon the people of this country 
the vital necessity of their individually purchasing substantial 
amounts of such foreign securites as may be determined to be 
safe investments for savings institutions.” 

The solution of the problem of providing adequate capital for 
home and abroad seems to be the burden placed upon America 
and presents a huge task, which depends foremost upon the 
ability of the individual to save and conserve. The American 
capitalist is the American public. If thrift is practiced and 
waste eliminated, the institutions which gather the savings of 
the people will be in a position to do their part to provide the 
sinews of peace. 
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REQUIRED FOR ADOPTING AND EFFECTU- 
ATING THE COVENANT 


ALPHEUS HENRY SNOW 


r | NAHE situation which arises from the proposal that the 
United States shall adopt the instrument framed by 
the Paris Peace Conference and called by it “the 

Covenant of the League of Nations’’, is unprecedented in the 
history of the nation. It is, indeed, a situation which is likely 
to arise only once in the life of an independent state. The 
question is whether the United States shall enter into a union 
with other states, under an instrument which, though in form 
a treaty, is in fact a written constitution, ceding to the union 
a portion of its independence in consideration of a similar 
cession by each of the other states; the union having as its 
professed object “to promote international cooperation and 
to achieve international peace and security”. If the United 
States decides to enter the League, it will, by the cession of 
the necessary part of the nation’s independence, change its 
status from that of an independent state holding relations with 
other states solely under the law of nations, to that of a mem- 
ber state of a union, subordinate to the union, and whose rela- 
tions to the other states and to the union are governed by the 
constitution of the union. 

The question arises: By what processes and through what 
organs shall the United States act in making its decision upon 
the proposal to enter this union and in thus determining 
whether to change its status? It is held by many— indeed, it 
seems to be generally taken for granted—that the proper pro- 
cess is that of treaty, pure and simple; and that, therefore, this 
great decision may be made, in behalf of the people of the 
United States, by the President and Senate, the latter acting 
by two-thirds vote. Others hold that, inasmuch as the adop- 
tion of the Covenant will change the character of our govern- 
ment, the treaty-making power is inadequate, and that the 
change can be made only by amending the Constitution of the 
United States in the manner provided by the Constitution. 
Still others insist that as the change of government proposed 
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does not involve a change in any specific part of the Constitu- 
tion but will amount to superseding the whole Constitution in 
certain respects by placing over it a super-constitution, the 
process for amending the Constitution is not applicable; and 
that inasmuch as all powers not expressly granted are, by the 
tenth amendment, reserved to the states respectively and to 
the people, the proper process is that of a constitutional con- 
vention of the states and people of the United States. 

That the treaty-making process, pure and simple, is not a 
proper one in the present case would seem to be clear. The 
Constitution itself distinguishes between treaties of union and 
treaties of the ordinary kind by giving to Congress the 
power to admit new states into the Union. Evidently the ad- 
mission of a state into an existing union is possible only by 
treaty between the union and the state, whatever may be the 
form of the action of the parties. This power to admit new 
states undoubtedly includes the power to incorporate annexed 
regions into the union. The reason why this power to change 
the character of the government by taking new elements of 
territory and population into its domestic body was vested 
in Congress, was explained by Justice (now Chief Justice) 
White in the /nsular Cases. In the case of Downes v. Bid- 
well (182 U. S. 287, 312, 313, 319), he said: 


In view of the rule of construction . . . that all powers conferred by the 
Jonstituticn must be interpreted with reference to the nature of the gov- 

ernment and be construed in harmony with related provisions of the Con- 
stitution, it seems to me impossible to conceive that the treaty-making power 
by a mere cession can incorporate an alien people into the United States 
without the express or implied approval of Congress. ... If the treaty- 
making power can absolutely, without the consent of Congress, incorporate 
territory, . .. it must follow that the treaty-making power is endowed by 
the Constitution with the most unlimited right, susceptible of destroying 
every other provision of the Constitution; that is, it may wreck our in- 
stitutions. If the proposition be true, then millions of inhabitants of alien 
territory, if acquired by treaty, can, without the desire or consent of the 
people of the United States, speaking through Congress, be immediately 
and irrevocably incorporated into the United States, and the whole structure 
of our government overthrown. .... 

When the various treaties by which foreign territory has been acquired 
are considered in the light of the circumstances which surrounded them, it 
becomes to my mind clearly established that the treaty-making power was 
always deemed to be devoid of authority to incorporate territory into the 
United States without the assent, express or implied, of Congress, and that 
no question to the contrary has ever been even mooted. 
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In the same case, Mr. Justice Gray said (page 346) : 


So long as Congress has not incorporated the territory into the United 
States, neither military occupation nor cession by treaty make the conquered 
territory domestic territory in the sense of the revenue laws. 


The treaty-making power was thus described by William 
Rawle, in his work, A View of the Constitution of the United 
States (ed. 1829, page 65) : 

[A treaty] is a compact entered into with a foreign power, and it ex- 
tends to all those matters which are generally the subjects of compact 


between independent nations. Such subjects are peace, alliance, commerce, 
neutrality, and others of a similar nature. 


This conception of the treaty power as a power incident 
to sovereignty, to be exercised within the scope and in the 
manner established by the law of nations and by the practice 
of the leading independent states, runs through the literature 
of the public law which was in existence at the time the Con- 
stitution was adopted. By the law and practice of nations, 
treaties in general between independent states were made by the 
king or chief executive in council. Treaties of union, however, 
were not regarded as treaties but as constitutions of govern- 
ment and were made by parliaments in which all the estates of 
the realms of the uniting states were represented. This course 
was pursued in the case of the treaty of union between England 
and Scotland in 1707, generally called the “Act of Union”, 
by which the two states became one under the name of Great 
Britain. The parliaments of each of the states authorized by 
identical statute the appointment of commissioners “to treat 
and consult’ concerning a union and to make a “ report” to 
the respective parliaments, and the parliaments by identical 
statute accepted and adopted their joint report called ‘Articles 
of Union’. In the articles, the whole transaction is called 
a “‘ treaty of union.” 

This view of the treaty-making power, as a power to make 
all such agreements with independent states as are usually 
made between independent states, but not to make any volun- 
tary agreement with other states for a cession of independence, 
whether mutual or otherwise, or to change in any way the 
character of the government, is plainly that held by the Su- 
preme Court of the United States. That Court, speaking by 
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Justice Field, in the case of Geofroy v. Riggs (133 U. S. 258, 
266, 267), said: 


That the treaty power of the United States extends to all proper sub- 
jects of negotiation between our government and the government of other 
nations is clear. ... The treaty power, as expressed in the Constitution, 
is in terms unlimited except by those restraints which are found in that 
instrument against the action of the government or its departments, and 
those arising from the nature of the government itself and that of the 
States. It would not be contended that it extends so far as to authorize 
what the Constitution forbids, or a change in the character of the govern- 
ment, or in that of one of the states, or a cession of any portion of the 
territory of the latter, without its consent. ... But with these exceptions, 
it is not perceived that there is any limit to the questions which can be 
adjusted touching any matter which is properly the subject of negotiation 
with a foreign country. 


It seems clear, therefore, that the Covenant of the League 
of Nations, which is a super-constitution of a super-unity of 
which the United States is to be a member, cannot be adopted 
by the treaty-making process alone, since the treaty-making 
power does not extend so far as “ to authorize a change in the 
character of the government”. Any act which changes the 
character of the government is evidently an act done in the 
exercise of the constitution-making power, whether it has the 
form of a treaty, a law or an executive order. 

The real question is: By what process shall the United States 
enter into a treaty of union having the effect to supersede in 
part the Constitution of the United States? This is the opposite 
case from a treaty of union for admitting into the union a new 
state or for incorporating annexed territory into the domestic 
body. A treaty of that sort is a treaty of union for expand- 
ing the national strength and influence; a treaty whereby the 
United States is itself admitted to a union, is a treaty for 
contracting the national powers and has a tendency to weaken 
the national strength and influence. 

Congress is declared to have power as respects treaties 
for the purpose of expansion, because, as Chief Justice White 
has said, it represents the interests of the people of the United 
States, all of whom are vitally concerned in having the 
domestic body of the nation kept homogeneous and American- 
ized. It seems necessarily to follow, a fortiori, that Con- 


gress, as guardian of these vital interests, must have power as 
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respects treaties for the purpose of contracting the national 
powers and placing the population in an intimate permanent 
union and relationship with peoples having standards and 
ideals different from and possibly destructive of those of the 
American people. 

It seems far more harmonious with the general plan of the 
Constitution to hold that the Constitution by necessary implica- 
tion intrusts to Congress this preservative function, as the 
guardian of all the people, of determining whether the United 
States shall partially extinguish itself in a union than to hold 
that the constitutional process for determining such a question 
is that of constitutional amendment or of constitutional revision 
through a general constitutional convention. By the practice 
of nations, the legislature of each independent state is re- 
garded as the guardian of all the people in cases where a 
change in the external relations of the state is proposed, which, 
if carried into effect, will make a difference in its domestic con- 
stitution or diminish its independence, or which is calculated 
to affect adversely the standards and the ideals to which its 
people have attained. 

Congress undoubtedly may and should utilize the treaty- 
making process as a part of the process by which it 
acts as the guardian of the nation’s interests. This might be 
accomplished by Congress providing in the act or resolution 
determining its procedure that in case the adoption of the 
Covenant should be approved by Congress, the Covenant should 
then go to the Senate, which should act upon the Covenant 
as a treaty, determining the question of its ratification by two- 
thirds vote. 

It would seem clear that Congress, in thus exercising 
this extraordinary power of acting as the guardian of the 
interests of all the people in determining whether it is advis- 
able for the United States to enter into a union with foreign 
states, is not obliged to sit, or to proceed, in the manner which 
the Constitution establishes for it when it is exercising its 
strictly legislative powers. If this interpretation is correct, it 
would follow that Congress, in the act or resolution deter- 
mining its procedure in this extraordinary case, might provide 
that the two Houses should sit in joint session and deliberate 
by states, the senators and congressmen from each state con- 
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stituting the state delegation and each state delegation hav- 
ing one vote. It might also be provided that the question 
whether the Covenant should be approved by Congress should 
be determined in the affirmative only by the affirmative vote 
of three-fourths of the states, cast by the state delegations in 
the manner mentioned. The principle established by the Con- 
stitution that the assent of three-fourths of the states is neces- 
sary for amending the Constitution, would thus be preserved. 
If Congress should thus decide that it was advisable for the 
United States to enter into the Covenant, the Senate would 
then proceed to deliberate upon the ratification of the Covenant 
as a treaty, and if it should ratify the treaty by a two-thirds 
vote, there would be every probability that the union proposed 
by the Covenant is worthy the adherence of the United States. 

It is not derogatory to the Senate that a special procedure 
of the kind suggested should be adopted, according to which 
the legislative power and the treaty-making power would act 
jointly. The question whether independent states shall volun- 
tarily yield a portion of their independence in order to enter 
a union, is of too high and solemn a character to be decided 
by a single branch of the government of a state. The legis- 
lature and the executive must together perform the great duty 
and take the great responsibility. It is for this reason that 
the Covenant will be submitted for adoption to the parliaments 
of the other states which are to be the members of the League. 

The question of the right of Congress to participate in deter- 
mining whether the United States shall enter the League, is 
not a question of the right of the House of Representatives 
to act in the making of treaties, though the modern tendency 
is strongly in the direction of allowing the popular branch of 
the legislature to participate in the making of all important 
treaties. It is one thing to hold that Congress, as guardian 
of the interests of all the people, has the right and duty, 
under the law of nations and the Constitution, to participate 
with the ordinary treaty-making organs of the United States 
in determining whether the United States shall adopt a treaty 
having the nature of a super-constitution, which, if adopted, 
will change the character of our government by converting 
what have been the foreign relations of the United States into 


external domestic relations. It is a wholly different thing to 
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hold that the House of Representatives has the right under 
the Constitution to participate in the making of all treaties of 
the ordinary kind or even in those of great economic or poli- 
tical importance. 

The reasons why the power to make ordinary treaties was 
conferred on the President and Senate and not on Congress, 
are thus stated by William Rawle in his book above cited, 
A View of the Constitution of the United States of America 
(ed. 1829, page 65). Speaking of the alternatives which pre- 
sented themselves to the Constitutional Convention as respects 
the branch or branches of the government which should be 
the depositary of the ordinary treaty-making power, he said 
that the choice was between vesting this power “in Congress 
generally, in the two Houses exclusive of the President, in the 
President conjointly with them or one of them, or in the 
President alone.”’ 

He thus states the reasons which determined the choice in 
favor of the President and Senate (pages 65, 66) : 


The formation of a treaty often requires secrecy and dispatch, neither 
of which could be found in the first or second mode, and a contrary plan 
would be inconsistent with the usages of most nations. It remained then 
either to vest it in the President singly, or to unite one of the other bodies 
with him. The latter was obviously preferable, and all that remained was 
to select the one whose conformation appeared most congenial to the task. 
The Senate is a smaller body, and therefore, whenever celerity was neces- 
sary, the most likely to promote it. It was a permanent body; its mem- 
bers, elected for a longer time, were most likely to be conversant in the 
great political interests which would be agitated, and perhaps it was sup- 
posed that, as representatives in one point of view rather of the states 
than of the people, a federative quality appertained to them not wholly 
unconnected with the nature of a foreign compact. 


The reasons stated by Rawle are those which have always 
been understood to have influenced the Constitutional Con- 
vention in vesting the treaty-making power in the President 
and Senate. These reasons were no doubt excellent at the 
time (though now steadily growing less and less cogent) and 
fully justified the Constitutional Convention in making the 
decision which it did concerning the depositary of the power 
to make ordinary treaties. But these reasons did not have in 
1787, and have not now, any application to that extraordinary 
treaty-making and constitution-making power which is exer- 
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cised when an independent state enters into a treaty of union. 
In this extraordinary case, there is no need for either secrecy 
or dispatch. The need is for publicity and for slow and calm 
deliberation. There is no reason to suppose that the Senate 
will be more “ conversant in the political interests’ involved 
than. the whole Congress of the United States. Such a treaty 
is not entered into primarily by the states of the Union, but 
by the people of the United States primarily and by the states 
incidentally, and the Congress of the United States is, by the 
law of nations and the Constitution, the guardian of the vital 
and fundamental interests and rights of the people of the 
United States when these great interests are affected by a 
constitutional document having the form of a treaty, which 
is proposed to the United States for its adoption. 


‘ 


The effect of the proposed Covenant will be, as has been 
above shown, to change our relations with all the states which 
shall be members of the League from foreign relations into 
external domestic relations. If this be its true effect, the fact 
will be that, in case the United States shall decide to enter the 
League, it will find itself without proper organs to enable it 
to maintain its rights and to fulfil its duties under the League 
unless it shall previously have instituted such organs. The 
State Department is organized to deal with foreign relations; 
the others to deal with internal relations. It is not generally 
realized that we have always had some external domestic rela- 
tions. We have always had external domestic territories which 
were incorporated into the Union; and by the Spanish War 
we acquired insular countries which are still in subordinate 
and dependent union with the United States. Our relations 
with some of these subordinately united countries are in 
charge of the War Department; our relations with others of 
them are in charge of the Interior and Navy Departments. 
The use of these departments as organs of the government for 
handling these kinds of external domestic relations serves for 
the present in view of the powerlessness of these subordinately 
united regions; but such use of the existing departments will 
not be possible when the vast volume of external domestic rela- 
tions which will arise from the moment when the League 
comes into operation, and which will daily grow in extent and 


insistency, is poured upon the United States. In order to 
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meet this new situation successfully, it will be necessary to be 
prepared in advance with suitable organs of government, under 
penalty of the vast loss which is certain to be caused to any 
nation in every case in which it permits itself to be unprepared 
to meet a great emergency. 

A question which the United States must face and at once 
settle, if it decides to enter the League, therefore, is: What 
kind of an organ is necessary to handle successfully the new 
external domestic relations of the United States with the 
other states of the League? The answer would seem to be 
that there must be a new department of the government to deal 
with these relations. On account of the mixed character of 
these relations, it seems that the new organ or department 
should be composed of the heads of those existing departments 
which deal with our foreign relations and with such of our 
domestic relations as have an international aspect. The action 
taken by Congress during the war in establishing the Coun- 
cil of National Defence, would seem to furnish a precedent 
in instituting the new organ. When the United States entered 
into association with the powers of the European Entente, to 
prosecute the war against the Central Powers, its relations 
with the Entente Powers became, for the period of the war, 
assimilated to external domestic relations rather than to for- 
€ign relations. In order to prosecute the war successfully, 
there had to be both national concentration and international 
cooperation. To meet the situation arising from the existence 
of these new relations, there was established by act of Congress 
(Army Appropriation Act, approved August 29, 1916, Sec. 2, 
U. S. Statutes at Large, Vol. 39, pages 619, 49, 650) a 
Council of National Defence which was virtually a department 
of the government, but was of a composite character. The 
function of the new department was declared to be “ the co- 
ordination of industries and resources for the general welfare’. 
It was provided that there should be two parts of the new 
organ, an upper and a lower body. The upper body, or 
Council of National Defence proper, was to consist of the 
Secretary of War, the Secretary of the Navy, the Secretary of 
the Interior, the Secretary of Agriculture, the Secretary of 
Commerce and the Secretary of Labor. The lower body was 
called the ‘‘ advisory commission’’. The act provided that it 
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was to be composed of not more than seven persons, nominated 
by the Council and appointed by the President, and that each 
of these persons should “ have special knowledge of some in- 
dustry, public utility, or the development of some natural re- 
source, or be otherwise specially qualified, in the opinion of 
the Council, for the performance of the duties’”’ of the depart- 
ment. Provision was also made for the appointment of expert 
sub-commissions and of individuals as expert investigators. 
The duties of the Council, as specified in the act, were, as 
follows: 


To supervise and direct investigations and make recommendations to the 
President and the heads of executive departments as to the location of 
railroads with reference to the frontier of the United States, so as to render 
possible expeditious concentration of troops and supplies to points of de- 
fence ; the co-ordination of military, industrial and commercial purposes in the 
location of extensive highways and branch lines of railroad; the utilization 
of waterways; the mobilization of military and naval resources for defence; 
the increase of domestic production of articles and materials essential to the 
support of armies and of the people during the interruption of foreign com- 
merce; the development of sea-going transportation; data as to amounts, loca- 
tion, method and means of production, and availability of military supplies; 
the giving of information to producers and manufacturers as to the class 
of supplies needed by the military and other services of the Government, 
the requirements relating thereto, and the creation of relations which will 
render possible in time of need the immediaie concentration and utilization 
of the resources of the Nation. 


The reason why this statute was adopted and the new organ 
or department instituted was that it had been found by ex- 
perience that the external domestic relations of the United 
States with its associates during the war could be handled suc- 
cessfully only by a new department of the government adapted 
to bring about the requisite national concentration and inter- 
national cooperation. In order to cooperate in a military 
association with other states, the United States found it neces- 
sary to visualize itself and to act, as a unit of a union, for pro- 
ducing and placing in the field an army and navy provided 
with adequate food, shelter and munitions of war, so long as 
the war should last. 

Peaceful cooperation with other states will also require the 
United States to visualize itself and to act permanently, as a 
unit of a union for producing and placing in the field an army 
of organizers and workers provided with adequate food, 
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shelter, and the appurtenances of civilization adapted to the 
pursuit of happiness, for utilizing the materials and forces of 
nature for human benefit and equitably distributing the pro- 
duct among the states, peoples and individuals of the world. 
In order to deal successfully with these new and vast external 
domestic relations which will arise under a union which, like 
the one proposed, is “to promote international cooperation 
and to achieve international peace and security’, it will be 
necessary, it would seem, to institute by act of Congress, a new 
organ or department of the government, based on the prin- 
ciples of the Council of National Defence. The new depart- 
ment might perhaps be called ‘‘ The National Council of Inter- 
national Cooperation ’’. It might be composed of the Secretary 
of State, as chairman, and the Secretary of the Interior, the 
Secretary of the Treasury, the Secretary of Agriculture, the 
Secretary of Commerce and the Secretary of Labor. The 
same provision for the appointment of the expert advisory 
commission and of sub-commissions and expert advisers and 
investigators should undoubtedly be made. The function of 
the new department would be to investigate and inform itself 
concerning all matters falling within the jurisdiction of the 
League and to advise the President and Congress concern- 
ing any of these matters regarding which the United States 
might be called upon to make a decision. 

The underlying principle upon which to base the action of 
the United States, in establishing such a new department would 
be that cooperative life is an art which can be acquired only 
by study and experience. It is a fact of general knowledge 
that only persons and nations of high attainments in intelli- 
gence and conscientiousness can appreciate the reasons and 
motives of enlightened self-interest which form the basis of 
the cooperative philosophy and actually do what cooperation 
requires. The units of a cooperative society must all be 
equally well-informed, intelligent and conscientious. Inter- 
national cooperation is impossible except by intelligent and 
conscientious nations, each of which has its own organ of in- 
vestigation and judgment dealing with the affairs of the 
world in all their phases and acting as adviser to its executive 
and its legislature. 

The institution of such a department as above outlined, con- 
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temporaneously with the entry of the United States into any 
super-union, is dictated not merely by principle. It is enjoined 
upon us also by considerations of prudence. The proposed 
Covenant, or any other similar super-constitution, if adopted, 
will establish a body in the world which, even though given 
only advisory powers, will exercise a great influence. Experi- 
ence proves that such an influence will tend to become actual 
political power. One has only to remember the influence and 
power which the Roman Papacy has had and still has in the 
affairs of the world, and that which great newspapers, like the 
London Times of a half-century ago, have exercised in inter- 
national politics, to realize that advisory power in a person or 
personality of acknowledged leadership, especially if accom- 
panied with the power of investigation and publication, must 
be classed, in its actual effect, as real political power. Against 
even the advisory action of a body recognized as having inter- 
national leadership, each nation must be prepared. Each 
nation must have knowledge of world affairs equal to that of 
the body sitting at Geneva, or the advice of Geneva will be 
in effect the command of a superior to an inferior. The 
United States, in particular, must be prepared for the new 
emergency; for, if it is not intellectually prepared to meet 
with facts and arguments the advice emanating from Geneva, 
its geographical location may lead to political situations in 
which the body sitting at Geneva, voicing the sentiment of 
Europe, or of Europe and Asia, may succeed in giving advice 
to the United States or to America which will in fact be a 
command, Against such contingencies, provision should, it 
seems, be made at the instant the United States decides to 
enter into the League, if it does so decide. To delay the in- 
stitution of the new department or organ would tend to involve 
the nation in a maze of complications caused by the attempt of 
the existing departments to deal with the new relations. It 
seems clear, therefore, that the question of the adoption of the 
Covenant and of the institution of the new department should 
be considered and decided together so that the moment the 
League begins to operate, at that moment the new department 
of the United States may begin also to operate. The principle 
that “eternal vigilance is the price of liberty ” evidently ap- 
plies to the new situation presented by the proposal to enter 
the League, in all its phases, present and future. 
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APPENDIX* 


COVENANT FOR THE LEAGUE OF NATIONS SHOWING THE 
PRELIMINARY REPORTED DRAFT AND THE COVENANT 
AS FINALLY ADOPTED AT THE PLENARY SESSION 


PRELIMINARY DRAFT 


DRAFT FINALLY ADOPTED 


CovVENANT—PREAMBLE 


In order to promote inter- 
national co-operation and to 
secure international peace and 
security by the acceptance of 
obligations not to resort to 
war, by the prescription of 
open, just, and honorable re- 
lations between nations, by the 
firm establishment of the un- 
derstandings of international 
law as the actual rule of con- 
duct among Governments, and 
by the maintenance of justice 
and a scrupulous respect for 
all treaty obligations in the 
dealings of organized people 
with one another, the powers 
signatory to this covenant 
adopt this constitution of the 
league of nations. 


The high contracting parties, 
in order to promote interna- 
tional co-operation, to achieve 
international peace and secur- 
ity by the acceptance of obli- 
gations not to resort to war, 
by the prescription of open, 
just, and honorable relations 
between nations, by the firm 
establishment of the under- 
standings of international laws 
as the actual rule of conduct 
among governments and by 
the maintenance of justice and 
a scrupulous respect for all 
treaty obligations in the deal- 
ings of organized peoples 
with one another, agree to 
this covenant of the league of 
nations. 


ARTICLE I. 


The original members of the 
league of nations shall be 
those of the signatories which 
are named in the annex to this 


1 Submitted by Senator Key Pittman. Published together with President 
Wilson ’s addresses in reporting the covenant at the Preliminary Peace Con- 
ference and at the Plenary Session of the Peace Conference. Sen. Doc. 7, 
66th Cong., Ist Sess., May 20, 1919. The full text of the Treaty of Peace, 
including this Covenant, has been published in the Congressional Record of 
July 10, 1919, and as Sen. Doc. 49, 66th Cong., lst Sess. 
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See Par. 1, Article 7. 


See Par. 2, Article 7. 


ARTICLE I. 


The action of the high con- 


tracting parties 


under 


the 


covenant and also such of 
those other States named in 
the annex as shall accede 
without reservation to this 
covenant. Such accessions 
shall be effected by a declar- 
ation deposited with the secre- 
tariat within two months of 
the coming into force of the 
covenant. Notice thereof shall 
be sent to all other members 
of the league. 

Any fully self-governing 
State, dominion, or colony not 
named in the annex may be- 
come a member of the league 
if its admission is agreed by 
two-thirds of the assembly, 
provided that it shall give ef- 
fective guaranties of its sin- 
cere intention to observe its 
international obligations and 
shall accept such regulations 
as may be prescribed by the 
league in regard to its mili 
tary and naval forces and 
armaments. 

Any member of the league 
may, after two years’ notice 
of its intention so to do, with- 
draw from the league, pro- 
vided that all its international 
obligations and all its obliga- 
tions under this covenant shall 
have been fulfilled at the time 
of its withdrawal. 


ARTICLE 2. 


The action of the league un- 
der this covenant shall be ef- 
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terms of this covenant shall 
be effected through the instru- 
mentality of meeting of a body 
of delegates representing the 
high contracting parties, of 
meeting at more frequent in- 
tervals of an executive coun- 
cil, and of a permanent inter- 
national secretariat to be es- 
tablished at the of the 
league. 


seat 
ARTICLE 2. 
Meetings of the body of 


shall be held at 
stated intervals and from time 


delegates 


to time as occasion may re- 
quire for the purpose of deal- 
ing with matters within the 
sphere of action of the league. 
Meetings of the body of 
delegates shall be held at the 
seat of the league or at such 
other place as may be found 
convenient, and shall consist 
of representatives of the high 
contracting parties. 


Each of the high contract- 
ing parties shall have one vote, 
but may not have more than 
three representatives. 
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fected through the instrumen- 
tality of an assembly and of a 
council, with a 
secretariat. 


permanent 


ARTICLE 3. 


The assembly shall consist 
of representatives of the mem- 
bers of the league. 

The assembly shall meet at 
stated intervals and from time 
to time as occasion may re- 
quire, at the seat of the league 
or at such other place as may 
be decided upon. 


The assembly may deal at 
its meetings with any matter 
within the sphere of action of 
the league or affecting the 
peace of the world. 

At meetings of the assembly 
each member of the league 
shall have one vote, and may 


have not 


more than three 


representatives. 
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ARTICLE 3. 


The executive council shall 
consist of representatives of 
the United States of America, 
the British Empire, France, 
Italy, and Japan, together 
with representatives of four 
other States, members of the 
league. The selection of these 
four States shall be made by 
the body of delegates on such 
principles and in such manner 
as they think fit. Pending the 
appointment of these repre- 
sentatives of the other States, 
representatives of ———— shall 
be members of the executive 
council. 


Meetings of the council 
shall be held from time to 
time as occasion may require, 
and at least once a year, at 
whatever place may be de- 
cided upon, or, failing any 
such decision, at the seat of 
the league, and any matter 
within the sphere of action 
of the league or affecting the 
peace of the world may be 
dealt with at such meetings. 
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ARTICLE 4. 


The council shall consist of 
representatives of the United 
States of America, of the 
British Empire, of France, of 
Italy, and of Japan, together 
with representatives of four 
other members of the league. 
These four members of the 
league shall be selected by the 
assembly from time to time in 
its discretion. Until the ap- 
pointment of the representa- 
tives of the four members of 
the league first selected by the 
assembly, representatives of 

shall be members of 
the council. 

With the approval of the 
majority of the assembly, the 
council may name additional 
members of the league, whose 
representatives shall always 
be members of the council; 
the council with like approval 
may increase the number of 
members of the league to be 
selected by the assembly for 
representation on the council. 

The council shall meet from 
time to time as occasion may 
require, and at least once a 
year, at the seat of the league, 
or at such other place as may 
be decided upon. 

The council may deal at its 
meetings with any matter 
within the sphere of action of 
the league or affecting the 
peace of the world. 
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Invitations shall be sent to 
any power to attend a meeting 
of the council at which mat- 
ters directly affecting its in- 
terests are to be discussed, 
and no decision taken at any 
meeting will be binding on 
such powers unless so invited. 


ARTICLE 4. 


All matters of procedure at 
meetings of the body of dele- 
gates or the executive coun- 
cil, including the appointment 
of the committees to investi- 
gate particular matters, shall 
be regulated by the body of 
delegates or the executive 
council, and may be decided 
by a majority of the States 
represented at the meeting. 

The first meeting of the 
body of delegates and of the 
executive council shall be sum- 
moned by the President of the 
United States of America. 
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Any member of the league 
not represented on the council 
shall be invited to send a rep- 
resentative to sit as a member 
at any meeting of the council 
during the consideration of 
matters specially affecting the 
interests of that member of 
the league. 

At meetings of the council 
each member of the league 
represented on the council 
shall have one vote, and may 
have not more than one rep- 
resentative. 


ARTICLE 5. 


Except where otherwise ex- 
pressly provided in this cove- 
nant, or by the terms of this 
treaty, decisions at any meet- 
ing of the assembly or of the 
council shall require’ the 
agreement of all the members 
of the league represented at 
the meetings. 

All matters of procedure at 
meetings of the assembly or 
of the council, the appoint- 
ment of committees to inves- 
tigate particular matters, shall 
be regulated by the assembly 
or by the council, and may 
be decided by a majority of 
the members of the league 
represented at the meeting. 


The first meeting of the as- 
sembly and the first meeting 
of the council shall be sum- 
moned by the President of the 
United States of America. 
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ARTICLE 5. 


The permanent secretariat 
of the league shall be estab- 
lished at 
constitute 
league. 


, which shall 
seat of the 
The secretariat shall 
comprise such secretaries and 


the 


staff as may be required, un- 
der the general direction and 
control of a secretary general 
of the league, who shall be 
chosen by the executive coun- 
cil; 


? 


the secretariat shall be ap- 
pointed by the secretary gen- 
eral, subject to confirmation 
.by the executive council. 


The secretary general shall 
act in that capacity at all meet- 
ings of the body of delegates 
or of the executive council. 

The expenses of the secre- 
tariat shall be borne by the 
States members of the league 
in accordance with appoint- 
ment of the expenses of the 
International Bureau of the 
Universal Postal Union. 


ARTICLE 6. 


See Par. 2, Article 2. 
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ARTICLE 6. 


The permanent secretariat 
shall be established at the seat 
The 
tariat shall comprise a secre- 
tariat general and such secre- 
taries and staff as may be re- 
quired. 


of the league. secre- 


The first secretary general 
shall be the person named in 
the annex; thereafter the sec- 
retary general shall be ap- 
pointed by the council with 
the approval of the majority 
of the assembly. 

The secretaries and the staff 
of the secretariat shall be ap- 
pointed by the secretary gen- 
eral with the approval of the 
council. 

The secretary general shall 
act in that capacity at all 
meetings of the assembly and 
of the council. 

The expenses of the secre- 
tariat shall be borne by the 
members of the league in ac- 
cordance with the apportion- 
ment of the expenses of the 
International Bureau of 
Universal Postal Union. 


the 


ARTICLE 7. 


The seat of the league is 
established at Geneva. 

The may at any 
time decide that the seat of 
the league shall be established 
elsewhere. 


council 
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Representatives of the high 
contracting parties and offi- 
cials of the league when en- 
gaged on the business of the 
league shall enjoy diplomatic 
privileges and immunities, and 
the buildings occupied by the 
league or its officials or by 
representatives attending its 
meetings shall enjoy the bene- 
fits of extraterritoriality. 


ARTICLE 7. 


Admission to the league of 
States not signatories to the 
covenant and not named in the 
protocol hereto as States to be 
invited to adhere to the cove- 
nant requires the assent of the 
not less than two-thirds of the 
States represented in the body 
of delegates, and shall’ be 
limited to fully self-govern- 
ing countries, including do- 
minions and colonies. 

No State shall be admitted 
to the league unless it is able 
to give effective guaranties of 
its sincere intention to observe 
its international obligations, 
and shall 
to such principles as may be 
prescribed by the league in re- 
gard to its naval and military 
forces and armaments. 


unless it conform 
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All positions under or in 
connection with the league, 
including the secretariat, shall 
be, open equally to men and 
women. 

Representatives of the mem- 
bers of the league and officials 
of the league when engaged 
on the business of the league 
shall enjoy diplomatic privi- 
leges and immunities. 

The buildings and other 
property occupied by the 
league or its officials or by 
representatives attending its 
meetings shall be inviolable. 


See Par. 2, Article 1. 
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ARTICLE 8. 


The high contracting parties 
recognize the principle that 
the maintenance of peace 
will require the reduction of 
national armaments to the 
lowest point consistent with 
national safety and the en- 
forcement by common action 
of international obligations, 
having special regard to the 
geographical situation and 
circumstances of each State; 
and the executive council shall 
formulate plans for effect- 
ing such reduction. 


The executive council shall 
also determine for the con- 
sideration and action of the 
several governments what 
military equipment and arma- 
ment is fair and reasonable in 
proportion to the scale of 
forces laid down in the pro- 
gram of disarmament, and 
these limits, when adopted, 
shall not be exceeded without 
the permission of the execu- 
tive council. 

The high contracting parties 
agree that the manufacture by 
private enterprise of muni- 
tions and implements of war 
lends itself to grave objec- 
tions, and direct the executive 
council to advise how the evil 
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ARTICLE 8. 


The members of the league 
recognize that the mainten- 
ance of a peace requires the 
reduction of national arma- 
ments to the lowest point con- 
sistent with national safety 
and the enforcement by com- 
mon action of international 
obligations. 

The council, taking account 
of the geographical situation 
and circumstances of each 
State, shall formulate plans 
for such reduction for the 
consideration and action of 
the several Governments. 

Such plans shall be subject 
to reconsideration and revis- 
ion at least every I0 years, 

After these plans shall have 
been adopted by the several 
Governments, limits of arma- 
ments therein fixed shall not 
be exceeded without the con- 
currence of the council. 


The members of the league 
agree that the manufacture by 
private enterprise of munitions 
and implements of war is 
open to grave objections. 
The council shall advise how 
the evil effects attendant upon 
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effects attendant upon such 
manufacture can be prevented, 
due regard being had to the 
necessities of these countries 
which are not able to manu- 
facture for themselves the 
munitions and implements of 
war necessary for their safety. 

The high contracting parties 
undertake in no way to con- 
ceal from each other the con- 
dition of such of their in- 
dustries as are capable of be- 
ing adapted to warlike pur- 
poses or the scale of their 
armaments, and agree that 
there shall be full and frank 
interchange of information as 
to their military and naval 
programs. 


ARTICLE 9. 

A permanent commission 
shall be constituted to advise 
the league on the execution of 
the provisions of article 8 and 
on military and naval ques- 
tions generally. 


ARTICLE IO. 


The high contracting parties 
undertake to respect and pre- 
serve as against external ag- 
gression the territorial integ- 
rity and existing political 
independence of all States 
members of the league. In 
case of any such aggression, 
or in case of any threat or 
danger of such aggression, 
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such manufacture can be pre- 
vented, due regard being had 
to the necessities of those 
members of the league which 
are not able to manufacture 
the munitions and implements 
of war necessary for their 
safety. 

The members of the league 
undertake to interchange full 
and frank information as to 
the scale of their armaments, 
their military and naval pro- 
grams, and the condition of 
such of their industries as are 
adaptable to warlike purposes. 


ARTICLE 9. 


A permanent commission 
shall be constituted to advise 
the council on the execution 
of the provisions of articles 
1 and 8 and on military and 
naval questions generally. 


ARTICLE I0. 


The members of the league 
undertake to respect and pre- 
serve as against external ag- 
gression the territorial integ- 
rity and existing political 
independence of all members 
of the league. In case of any 
such aggression, or in case of 
any threat or danger of such 
aggression, the council shall 


[493] 


136 


the executive council shall ad- 
vise upon the means by which 
the obligation shall be ful- 
filled. 


ARTICLE II. 

Any war or threat of war, 
whether immediately affecting 
any of the high contracting 
parties or not, is hereby de- 
clared a matter of concern to 
the league, and the high con- 
tracting parties reserve the 
right to take any action that 
may be deemed wise and ef- 
fectual to safeguard the peace 
of nations. 


It is hereby also declared 
and agreed to be the friendly 
right of each of the high con- 
tracting parties to draw the 
attention of the body of dele- 
gates or of the executive coun- 
cil to any circumstances af- 
fecting international inter- 
course which threaten to dis- 
turb international peace or the 
good understanding between 
nations upon 
depends. 


which peace 


ARTICLE 12. 


The high contracting parties 
agree that should disputes 
arise between them which can 
not be adjusted by the ordin- 
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the 
which this obligation shall be 
fulfilled. 


advise upon means by 


ARTICLE II. 


Any war or threat of war, 
whether immediately affecting 
any of the the 
league or not, is hereby de- 
clared a matter of concern to 
the whole league, and the 
league shall take any action 
that may be deemed wise and 
effectual to safeguard the 
peace of nations. In case any 
such emergency should arise, 
the secretary general shall, on 
the request of any member of 
the league, forthwith summon 
a meeting of the council. 

It is also declared to be the 
fundamental right of each 
member of the league to bring 
to the attention of the as- 
sembly or of the council any 
circumstance whatever affect- 
ing international 
which 


members of 


relations 

disturb 
either the peace or the good 
understanding between nations 


threatens to 


upon which peace depends. 


ARTICLE 12. 


The members of the league 
agree that should 
arise between them any dis- 


pute likely to lead to a rup- 


if there 
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ary processes of diplomacy 
they will in no case resort to 
war without previously sub- 
mitting the question and mat- 
ters involved either to arbi- 
tration or to inquiry by the 
executive council and until 
three months after the award 
by the arbitrators or a recom- 
mendation by the executive 
council; and that they will not 
even then resort to war as 
against a member of the 
league which complies with 
the award of the arbitrators 
or the recommendation of the 
executive council. 

In any case under this 
article the award of the arbi- 
trators shall be made within 
a reasonable time, and the 
recommendation of the execu- 
tive council shall be made 
within six months after the 
submission of the dispute. 


ARTICLE 13. 


The high contracting parties 
agree that whenever any dis- 
pute or difficulty shall arise 
between them which they re- 
cognize to be suitable for sub- 
mission to arbitration and 
which can not be satisfactorily 
settled by diplomacy, they will 
submit the whole matter to 
arbitration. 


ture, they will submit the mat- 
ter either to arbitration or to 
inquiry by the council, and 
they agree in no case to resort 
to war until three months 
after the award by the arbi- 
trators or the report by the 
council. 


In any case under this 
article the award of the arbi- 
trators shall be made within a 
reasonable time, and the re- 
port of the council shall be 
made within six months after 
the submission of the dispute. 


ARTICLE 13. 


The members of the league 
agree that whenever any dis- 
pute shall arise between them 
which they recognize to be 
suitable for submission to 
arbitration and which can not 
be satisfactorily settled by 
diplomacy, they will submit 
the whole subject matter to 
arbitration. Disputes as to 
the interpretation of a treaty, 
as to any question of inter- 
national law, as to the exist- 
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For this purpose the court 
of arbitration to which the case 
is referred shall be the court 
agreed upon by the parties or 
stipulated in any convention 
existing between them. 


The high contracting parties 
agree that they will carry out 
in full good faith any award 
that may be rendered. 


In the event of any failure 
to carry out the award, the 
executive council shall propose 
what steps can best be taken 
to give effect thereto. 


ARTICLE 14. 


The executive council shall 
formulate plans for the estab- 
lishment of a permanent court 
of international justice, and 
this court shall, when estab- 
lished, be competent to hear 
and determine any matter 


VIII 


ence of any fact which if es- 
tablished would constitute a 
breach of any international 
obligation, or as to the extent 
and nature of the reparation 
to be made for any such 
breach, are declared to be 
among those which are gen- 
erally suitable for submission 
to arbitration. 

For the consideration of 
any such dispute the court of 
arbitration to which the case 
is referred shall be the court 
agreed on by the parties to 
the dispute or stipulated in 
any convention existing be- 
tween them. 

The members of the league 
agree that they will carry out 
in full good faith any award 
that may be rendered and that 
they will not resort to war 
against a member of the 
league which complies there- 
with. 

In the event of any failure 
to carry out such an award, 
the council shall propose what 
steps should be taken to give 
effect thereto. 


ARTICLE 14. 


The council shall formulate 
and submit to the members of 
the league for adoption plans 
for the establishment of a per- 
manent court of international 
justice. The court shall be 
competent to hear and deter- 
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which the parties recognize 
as suitable for submission to 
it for arbitration under the 
foregoing article. 


ARTICLE I5. 


If there should arise be- 
tween States, members of the 
league, any dispute likely to 
lead to rupture, which is not 
submitted to arbitration as 
above, the high contracting 
parties agree that they will 
refer the matter to the execu- 
tive council; either party to 
the dispute may give notice of 
the existence of the dispute to 
the secretary general, who 
will make all necessary ar- 
rangements for a full inves- 
tigation and _ consideration 
thereof. For this purpose the 
parties agree to communicate 
to the secretary general, as 
promptly as possible, state- 
ments of their case with all 
the relevant facts and papers, 
and the executive council may 
forthwith direct the publica- 
tion thereof. 

Where the efforts of the 
council lead to the settlement 
of the dispute, a statement 
shall be published indicating 
the nature of the dispute and 
the terms of settlement, to- 
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mine any dispute of an inter- 
national character which the 
parties thereto submit to it. 
The court may also give an 
advisory opinion upon any 
dispute or question referred 
to it by the council or by the 
assembly. 


ARTICLE I5. 


If there should arise be- 
tween members of the league 
any dispute likely to lead to 
a rupture, which is not sub- 
mitted to arbitration as above, 
the members of the league 
agree that they will submit 
the matter to the council. 
Any party to the dispute may 
effect such submission by giv- 
ing notice of the existence of 
the dispute to the secretary 
general, who will make all 
necessary arrangements for a 
full investigation and consid- 
eration thereof. For this 
purpose the parties to the dis- 
pute will communicate to the 
secretary general, as promptly 
as possible, statements of their 
case, all the relevant facts and 
papers; the council may forth- 
with direct the publication 
thereof. 

The council shall endeavor 
to effect a settlement of any 
dispute, and if such efforts are 
successful, a statement shall be 
made public giving such facts 
and explanations regarding 
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gether with such explanations 
as may be appropriate. 


If the dispute has not been 
settled, a report by the council 
shall be published, setting 
forth with all necessary facts 
and explanations the recom- 
mendation which the council 
thinks just and proper for the 
settlement of the dispute. 


If the report is unanimously 
agreed to by the members of 
the council other than the 
parties to the dispute, the high 
contracting parties agree that 
they will not go to war with 
any party which complies with 
the recommendations, and that 
if any party shall refuse so to 
comply the council shall pro- 
pose measures necessary to 
give effect to the reason. If 
no such unanimous report can 
be made, it shall be the duty 
of the majority and the privi- 
lege of the minority to issue 
statements indicating what 
they believe to be the facts and 
containing the reasons which 
they consider to be just and 
proper. 


[Vor. 


the dispute, terms of settle- 
ment thereof as the council 
may deem appropriate. 

If the dispute is not thus 
settled, the council, either un- 
animously or by a majority 
vote, shall make and publish 
a report containing a state- 
ment of the facts of the dis- 
pute and the recommendations 
which are deemed just and 
proper in regard thereto. 

Any member of the league 
represented on the council 
may make public a statement 
of the facts of the dispute and 
of its conclusions regarding 
the same. 

If a report by the council is 
unanimously agreed to by the 
members thereof other than 
the representatives of one or 
more of the parties to the dis- 
pute, the members of the 
league agree that they will not 
go to war with any party to 
the dispute which complies 
with the recommendations of 
the report. 

If the council fails to reach 
a report which is unanimously 
agreed to by the members 
thereof other than the repre- 
sentatives of one or more of 
the parties to the dispute, the 
members of the league reserve 
to themselves the right to take 
such action as they shall con- 
sider necessary for the main- 
tenance of right and justice. 
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The executive council may 
in any case under this article 
refer the dispute to the body 
The dispute 
shall be so referred at the re- 


of delegates. 


quest of either party to the 
dispute, provided that such 
request must be with- 
in 14 days after the submis- 
sion of the dispute. 


made 


In any case referred to the 
body of delegates all the pro- 
visions of this article and of 
article 12 relating to the ac- 
tion of the executive council 
shall apply to the action and 
powers of the body of dele- 
gates. 
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If the dispute between the 
parties is claimed by one of 
them, and is found by the 
council, to arise out of a mat- 
ter which by international law 
is solely within the domestic 
jurisdiction of that party, the 
council shall so 
shall recommenda- 
tion as to its settlement. 

The 


under this 


report and 


make no 
council 


may in any 


case refer 
the dispute to the assembly. 


The dispute shall be so re- 


article 


ferred at the request of either 
party to the dispute, provided 
that request be made 
within 14 days after the sub- 
mission of the dispute to the 
council. 


such 


In any case referred to the 
assembly all the provisions of 
this article and of article 12, 
relating to the action and 
powers of the council, shall 
apply to the action and powers 
of the provided 
that a report made by the as- 
sembly, if 


assembly, 


concurred in by 
the representatives of those 
members of the league repre- 
sented on the council and of a 
majority of the other mem- 
bers of the league, exclusive 
in each case of the represen- 
tatives of the parties to the 
dispute, shall have the same 
force as a report by the coun- 
cil concurred in by all the 


members thereof 


other than 
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ARTICLE 16. 


Should any of the high con- 
tracting parties break or dis- 
regard its covenants under 
article 12 it shall thereby 
ipso facto be deemed to have 
committed an act of war 
against all the other members 
of the league, which hereby 
undertake immediately to sub- 
ject it to the severance of all 
trade or financial relations, 
the prohibition of all inter- 
course between their nationals 
and the nationals of the cove- 
nant-breaking State, and the 
prevention of all financial, 
commercial, or personal inter- 
course between the nationals 
of the covenant-breaking State 
and the nationals of any other 
State, whether a member of 
the league or not. 

It shall be the duty of the 
executive council in such cases 
to recommend what effective 
military or naval forces the 
members of the league shall 
severally contribute to the 
armed forces to be used to 
protect the covenants of the 
league. 


The high contracting parties 
agree further that they will 
mutually support one another 


the representatives of one or 
more of the parties to the 
dispute. 


ARTICLE 16. 


Should any member of the 
league resort to war in disre- 
gard of its covenants under 
articles 12, 13, or 15, it shall 
ipso facto be deemed to have 
committed an act of war 
against all other members of 
the league, which hereby un- 
dertakes immediately to sub- 
ject it to the severance of all 
trade or financial relations, 
the prohibition of all inter- 
course between their nationals 
and the nationals of the cove- 
nant-breaking State and the 
prevention of all financial, 
commercial, or personal inter- 
course between the nationals 
of the covenant-breaking State 
and the nationals of any other 
State, whether a member of 
the league or not. 

It shall be the duty of the 
council in such cases to recom- 
mend to the several Govern- 
ments concerned what effec- 
tive military or naval forces 
the members of the league 
shall severally contribute to 
the armaments of forces to be 
used to protect the covenants 
of the league. 

The members of the league 
agree, further, that they will 
mutually support one another 
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in the financial and economic 
measures which may be taken 
under this article, in order to 
minimize the loss and incon- 
venience resulting from the 
above measures, and that they 
will mutually support one an- 
other in resisting any special 
measures aimed at one of their 
number by the _ covenant- 
breaking State, and that they 
will afford passage through 
their territory to the forces 
of any of the high contract- 
ing parties who are co-oper- 
ating to protect the covenants 
of the league. 


ARTICLE 17. 


In the event of disputes be- 
tween one State member of 
the league and another State 
which is not a member of the 
league, or between States not 
members of the league, the 
high contracting parties agree 
that the State or States not 
members of the league shall be 
invited to accept the obliga- 
tions of membership in the 
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in the financial and economic 
measures which are taken un- 
der this article, in order to 
minimize the loss and incon- 
venience resulting from the 
above measures, and that they 
will mutually support one an- 
other in resisting any special 
measures aimed at one of their 
number by the covenant- 
breaking State, and that they 
will take the necessary steps 
to afford passage through 
their territory to the forces of 
any of the members of the 
league which are co-operat- 
ing to protect the covenants 
of the league. 

Any member of the league 
which has violated any cove- 
nant of the league may be de- 
clared to be no longer a mem- 
ber of the league by a vote of 
the council concurred in by the 
representatives of all the other 
members of the league repre- 
sented thereon. 


ARTICLE 17. 


In the event of a dispute 
between a member of the 
league and a State which is 
not a member of the league, or 
between States not members 
of the league, the State or 
States not members of the 
league shall be invited to ac- 
cept the obligations of mem- 
bership in the league for the 
purposes of such dispute, upon 
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league for the purposes of 
such dispute, upon such con- 
ditions as the executive coun- 
cil may deem just, and upon 
acceptance of any such invita- 
tion the above provisions shall 
be applied with such modifica- 
tions as may be deemed neces- 
sary by the league. 

Upon such invitation being 
given the executive council 
shall immediately institute an 
inquiry into the circumstances 
and merits of the dispute and 
recommend such action as may 
seem best and most effectual 
in the circumstances. 

In the event of a power so 
invited refusing to accept the 
obligations of membership in 
the league for the purposes of 
such dispute, and taking any 
action against a State mem- 
ber of the league which in the 
case of a State member of the 
league would constitute a 
breach of article 12, the pro- 
visions of article 16 shall be 
applicable as against the State 
taking such action. 

If both parties to the dis- 
pute, when so invited, refuse 
to accept the obligations of 
membership in the league for 
the purposes of such dispute, 
the executive council may 
take such action and make 
such recommendations as will 
prevent hostilities and will re- 
sult in the settlement of the 
dispute. 
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such conditions as the council 
may deem just. If such in- 
vitation is accepted, the pro- 
visions of articles 12 to 16, in- 
clusive, shall be applied with 
such 


modifications as may 


be deemed the 


council. 


necessary by 


Upon such invitation being 
given, the council shall im- 
mediately institute an inquiry 
into the circumstances of the 
dispute and recommend such 
action as may seem best and 
most effectual in the circum- 
stances. 

If a State so invited shall 
refuse to accept the obliga- 
tions of membership in the 
league for the purposes of 
such dispute, and shall resort 
to war against a member of 
the league, the provisions of 
article 16 shall be applicable 
as against the State taking 
such action. 


If both parties to the dis- 
pute, when so invited refuse to 
accept the obligations of mem- 
bership in the league for the 
purposes of such dispute, the 
council may take such meas- 
ures and make such 
mendations as will prevent 
hostilities and will result in 
the settlement of the dispute. 


recom- 
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ARTICLE 18. 


The high contracting parties 
agree that the league shall be 
intrusted with general super- 
vision of the trade in arms 
and ammunitions with the 
countries in which the control 
of this traffic is necessary and 
in the common interest. 


See Article 23. 


See Article 24. 
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See Par. 5, Article 23. 


ARTICLE 18. 


Every convention or inter- 
national engagement entered 
into henceforward by any 
member of the league shall be 
forthwith registered with the 
secretariat and shall as soon 
as possible be published by it. 
No such treaty or intentional 


engagement shall be binding 
until so registered. 


ARTICLE 19. 


The assembly may from 
time to time advise the recon- 
sideration by members of the 
league of treaties which have 
become inapplicable, and the 
consideration of international 
conditions whose continuance 


might endanger the peace of 
the world. 


ARTICLE 20. 


The members of the league 
severally agree that this cove- 
nant is accepted as abrogat- 
ing all obligations or under- 
standings inter se which are 


inconsistent with the terms 
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See Article 25. 


ARTICLE 19. 


To those colonies and terri- 
tories which as a consequence 
of the war have ceased to be 
under the sovereignty of the 
States which formerly gov- 
erned them, and which are in- 
habited by peoples not yet 
able to stand by themselves 
under the strenuous condi- 
tions of the 
there should be applied the 
principle that the well-being 


modern world, 


and development of such peo- 
ples form a sacred trust of 
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thereof, and solemnly under- 
take that they will not here- 
after enter into any engage- 


ments inconsistent with the 
terms thereof. 
In case members of the 


league shall, before becoming 
a member of the league, have 
undertaken any obligations 
inconsistent with the terms of 
this covenant, it shall be the 
duty of such member to take 
immediate steps to procure its 
release from such obligations. 


ARTICLE 21. 


Nothing in this covenant 
shall be deemed to affect the 
validity of international en- 
gagements, such as treaties of 
arbitration or regional under- 
standings like 
doctrine for securing the main- 


the Monroe 


tenance of peace. 
ARTICLE 22. 


To those colonies and terri- 
tories which as a consequence 
of the late war have ceased to 
be under the sovereignty of 
the States 
governed them and which are 


which formerly 
inhabited by peoples not yet 
able to stand by themselves 
the strenuous 
the 
there should be applied the 


under condi- 


tions of modern world 
principle that the well-being 
and development of such peo- 
ples form a sacred trust of 
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civilization and that securities 
for the performance of this 
trust should be embodied in 
the constitution of the league. 

The best method of giving 
practical effect of this prin- 
ciple is that the tutelage of 
such peoples should be in- 
trusted to advanced nations 
who, by reason of their re- 
sources, their experience, or 


their geographical position, 
can best undertake this re- 
sponsibility, and that this 


tutelage should be exercised 
by them as mandatories on 
behalf of the league. 


The character of the man- 
date must differ according to 
the stage of the development 
of the people, the geographi- 
cal situation of the territory, 
its economic conditions, and 
other similar circumstances. 

Certain communities form- 
erly belonging to the Turkish 
Empire have reached a stage 
of development where their 
existence as independent na- 
provisionally 
the 


tions can be 


recognized, subject to 
rendering of administrative 
advice and assistance by a 
mandatory power until such 
times as they are able to stand 
alone. The wishes of these 
communities must be a prin- 
consideration the 


the 


cipal 
selection of mandatory 


power. 
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civilization and that securities 
for the performance of this 
trust should be embodied in 
this covenant. 

The best method of giving 
practical effect to this prin- 
ciple is that the tutelage of 
such peoples be intrusted to 
advanced 
reasons of 


nations, who, by 
their resources, 
their experience, or their geo- 
graphical position, can best 
undertake this responsibility, 
and who are willing to accept 
it, and that this tutelage should 
be exercised by them as man- 


behalf of 


datories on the 
league. 

The character of the man- 
date must differ according to 
the stage of the development 
of the people, the geographi- 
cal situation of the territory, 
its economic and 
other similar circumstances, 


condition, 


Certain communities form- 
erly belonging to the Turkish 
Empire have reached a stage 
of development where their 
existence as independent na- 
tions can be provisionally re- 
cognized, subject to the ren- 
dering of administrative ad- 
vice and assistance by a man- 
datory until such time as they 
are able to stand alone. The 
wishes of these communities 
must be a principal considera- 
tion in the of the 
mandatory. 


selection 
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Other peoples, especially 
those of Central Africa, are at 
such a stage that the manda- 
tory must be responsible for 
the administration of the ter- 
ritory, subject to conditions 
which will guarantee freedom 
of conscience or _ religion, 
subject only to the mainten- 
ance of public order and 
morals, the prohibition of 
abuses, such as the slave trade, 
the arms traffic, and the liquor 
traffic, and the prevention of 
the establishment of fortifi- 
cations or military and naval 
bases, and of military train- 
ing of the natives for other 
than police purposes and the 
defense of territory, and will 
also secure equal opportuni- 
ties for the trade and com- 
merce of other members of the 
league. 

There are territories, such 
as Southwest Africa and cer- 
tain of the South Pacific isles, 
which, owing to the sparseness 
of their population, or their 
small size, or their remoteness 
from the centers of civiliza- 
tion, or their geographical 
continuity to the mandatory 
State, and other circumstances, 
can be best administered un- 
der the laws of the mandatory 
State as integral portions 
thereof, subject to the safe- 
guards above mentioned in the 
interests of indigenous popu- 
lation. 
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Other peoples, especially 
those of Central Africa, are at 
such a stage that the manda- 
tory must be responsible for 
the administration of the ter- 
ritory under conditions which 
will guarantee freedom of 
conscience or religion, subject 
only to the maintenance of 
public order and morals, the 
prohibition of abuses, such as 
the slave trade, the arms 
traffic, and the liquor traffic, 
and the prevention of the es- 
tablishment of fortifications or 
military and naval bases and 
of military training of the 
natives for other than police 
purposes and the defense of 
territory, and will also secure 
equal opportunities for the 
trade and commerce of other 
members of the league. 


There are territories such 
as southwest Africa and cer- 
tain of the South Pacific 
islands, which, owing to the 
sparseness of their population 
or their small size or their re- 
moteness from the centers of 
civilization or their geogra- 
phical contiguity to the terri- 
tory of the mandatory and 
other circumstances, can be 
best administered under the 
laws of the mandatory as in- 
tegral portions of its territory, 
subject to the safeguards above 
mentioned in the interests of 


the indigenous populations. 
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In every case of mandate 
the mandatory State shall ren- 
der to the league an annual 
report in reference to the ter- 
ritory committed to its charge. 

The degree of authority, 
control, or administration to 
be exercised by the mandatory 
State shall, if not previously 
agreed upon by the high con- 
tracting parties in each case, 
be explicitly defined by the 
executive council in a special 
act or charter. 

The high contracting parties 
further agree to establish at 
the seat of the league a man- 
datory commission to receive 
and examine the annual re- 
ports of the mandatory powers, 
and to assist the league in in- 
suring the observance of the 
terms of all mandates. 


ARTICLE 20. 

The high contracting parties 
will endeavor to secure and 
maintain fair and humane 
conditions of labor for men, 
women, and children, both in 
their own countries and in all 
countries to which their com- 
mercial and industrial rela- 
tions extended; and to that 
end agree to establish as part 
of the organization of the 
league a permanent bureau of 
labor. 


In every case of mandate the 
mandatory shall render to the 
council an annual report in 
reference to the territory com- 
mitted to its charge. 

The degree of authority, 
control, or administration to 
be exercised by the mandatory 
shall, if not previously agreed 
upon by the members of the 
league, be explicitly defined in 
each case by the council. 


A permanent commission 
shall be constituted to receive 
and examine the annual re- 
ports of the mandatories and 
to advise the council on all 
matters relating to the observ- 
ance of the mandates. 


See Par. 2, Article 23. 
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ARTICLE 21. 


The high contracting parties 
agree that provision shall be 
made through the instrumen- 
tality of the league to secure 
and maintain freedom of tran- 
sit and equitable treatment for 
the commerce of all States 
members of the league, hav- 
ing in mind, among other 
things, special arrangements 
with regard to the necessities 
of the regions devastated dur- 
ing the war of 1914-1918. 


See Article 20. 
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See Par. 6, Article 23. 


ARTICLE 23. 


Subject to and in accord- 
ance with the provisions of in- 
ternational conventions exist- 
ing or hereafter to be agreed 
upon, the members of the 
league 

(a) will endeavor to se- 
cure and maintain fair and 
humane conditions of labor 
for men, women, and children, 
both in their own countries 
and in all countries to which 
their commercial and indus- 
trial relations extend, and for 
that purpose will establish and 
maintain the necessary inter- 
national organizations; 


(6) undertake to secure 
just treatment of the native 
inhabitants of territories un- 
der their control; 

(c) will intrust the league 
with the general supervision 
over the execution of agree- 
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See Article 18. 


See Article 21. 


See Article 25. 


ARTICLE 22. 


The high contracting parties 
agree to place under the con- 
trol of the league all inter- 
national bureaus already es- 
tablished by general treaties 
if the parties to such treaties 
consent. Furthermore, they 
agree that all such interna- 
tional bureaus to be consti- 
tuted in future shall be placed 
under the control of the 
league. 
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ments with regard to the 
traffic in opium and other dan- 
gerous drugs; 


(dz) will intrust the league 
with the general supervision 
of the trade in arms and am- 
munition with the countries in 
which the control of this 
traffic is necessary in the com- 
mon interest ; 

(e) will make provision to 
secure and maintain freedom 
of communication and of tran- 
sit and equitable treatment for 
the commerce of all members 
of the league. In this con- 
nection the special necessities 
of the regions devastated dur- 
ing the war of 1914-1918 shall 
be in mind; 

(f) will endeavor to take 
steps in matters of interna- 
tional concern for the preven- 
tion and control of disease. 


ARTICLE 24. 


There shall be placed under 
the direction of the league all 
international bureaus already 
established by general treaties 
if the parties to such treaties 
consent. All such interna- 
tional bureaus and all com- 
missions for the regulation of 
matters of international inter- 
est hereafter constituted shall 
be placed under the direction 
of the league. 

In all matters of interna- 
tional interest which are regu- 
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ARTICLE 23. 


The high contracting parties 
agree that every treaty or 
international engagement en- 
tered into hereafter by any 
State member of the league 
shall be forthwith registered 
with the secretary general and 
as soon as possible published 
by him, and that no such 
treaty or international en- 
gagement shall be binding un- 
til so registered. 


ARTICLE 24. 


It shall be the right of the 
body of delegates from time 
to time to advise the recon- 
sideration by State members 
of the league of treaties which 
have become inapplicable and 
of international conditions of 
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lated by general conventions 
but which are not placed un- 
der the control of international 
bureaus or commissions, the 
secretariat of the league shall, 
subject to the consent of the 
council, and if desired by the 
parties, collect and distribute 
all relevant information, and 
shall render any other assist- 
ance which may be necessary 
or desirable. 

The council may include as 
part of the expenses of the 
secretariat the expenses of any 
bureau or commission which 
is placed under the direction 
of the league. 


See Article 18. 


See Article 19. 
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which the continuance may 
endanger the peace of the 
worid. 


ARTICLE 25. 


The high contracting parties 
severally agree that the pres- 
ent covenant is accepted as 
abrogating all obligations in- 
ter se which are inconsistent 
with the terms thereof, and 
solemnly engage that they will 
not hereafter enter into any 
engagements inconsistent with 
the terms thereof. In case any 
any of the powers signatories 
hereto or subsequently ad- 
mitted to the league shall be- 
fore becoming a party to this 
covenant have undertaken any 
obligations which are incon- 
sistent with the terms of this 
covenant, it shall be the duty 
of such power to take imme- 
diate steps to procure its re- 
lease from such obligations. 


ARTICLE 26. 
Amendment to this cove- 
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ARTICLE 25. 


The members of the league 
agree to encourage and pro- 
mote the establishment and 
co-operation of duly author- 
ized voluntary national Red 
Cross organizations having as 
purposes improvement of 
health, the prevention of 
disease and the mitigation 
of suffering throughout the 
world. 


See Article 20. 


ARTICLE 26. 
Amendments to this cove- 
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nant will take effect when 
ratified by the States whose 
representatives compose the 
executive council and by 
three-fourths of the States 
whose representatives com- 
pose the body of delegates. 
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nant will take effect when 
ratified by the members of the 
league whose representatives 
compose the council and by 
a majority of the members 
of the league whose repre- 
sentatives compose the as- 
sembly. 

No such amendment shall 
bind any members of the 
league which signifies its dis- 
sent therefrom, but in that 
case it shall cease to be a 
member of the league. 
ANNEX TO THE COVENANT. 

1. Original members of the 
league of nations. 

Signatories of the treaty of 
peace: United States of 

Belgium, Bolivia, 
British Empire, 

Australia, South 
Africa, New Zealand, India, 
China, Cuba, Czechoslovakia, 
Ecuador, France, Greece, 
Guatemala, Haiti, Hedjaz, 
Honduras, Italy, Japan, Li- 
beria, Nicaragua, Panama, 
Peru, Poland, Portugal, Rou- 
mania, Serbia, Uru- 
guay. 

States invited to accede to 
the covenant: Argentina, 
Chile, Colombia, Denmark, 
Netherlands, Norway, Para- 
guay, Persia, Salvador, Spain, 
Sweden, Switzerland, Vene- 
zuela. 


America, 
Brazil, 
Canada, 


Siam, 


2. First secretary general 
of the league of nations. 
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